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vs. ) 
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The policy of a fire insurance company contained the following clause: ‘ All 
fraud or attempt to defraud, by false swearing or otherwise, shall cause a 
forfeiture of all claim on this company under this policy.” Held, charging 
jury in suit on policy, that it is incumbent on the defendant, under this 
clause, to show that the insured, knowingly and intentionally, swore 
falsely to the proofs of loss in some material respect pertaining to the ex- 
tent of the loss, in order to maintain the defense of fraud. 





* Decision rendered, April 11, 1887.—From Federal Reporter. 
VoL. XVI.- 51. 
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In such case, however, a serious discrepancy between the true value of the 
property and that sworn to in the proofs of loss, or between the quantity 
of any kind of personal property: actually destroyed and that stated in the 
proofs, would be evidence bearing upon the issue of fraud, and a fact to be 
considered by the jury in determining whether there was fraud or false 
swearing, within the meaning of the policy, in the proofs. 

Rev. St. Wis., 1878, § 1,943, provides that ‘‘ wherever any policy of insurance 
shall be written to insure any real property, and the property insured shall 
be wholly destroyed without criminal fault on the part of the insured or his 
assigns, the amount of the insurance written in such policy shall be taken 
conclusively to be the true value of the property when insured, and the 
true amount of loss and measure of damages when destroyed.” Held, That 
the expression ‘‘ wholly destroyed,” in this statute, is equivalent to ‘total 
loss,” and that ‘‘total loss,” as applicable to a building, does not mean 
that the materials of which it is composed are all utterly destroyed or 
obliterated, but that the building, though some part of it may remain 
standing, has lost its identity and specific character as a building, and has 
become a broken mass, so that it cannot any longer be properly designated 
as a building. 

Under this statute a fraudulent overestimate in the proofs of loss as to the 
value of real property would not work a forfeiture, although the policy of 
insurance expressly provided that such representation should have that 
effect. 

In such case, however, fraudulent representations as to the value and quan- 
tity of the personal property covered by the same policy of insurance will 
work a forfeiture as to the whole policy, and defeat the right of the insured 
to recover anything whatsoever upon the real property included in such 
policy. 

In such case, moreover, fraudulent representations as to the value of the real 
property may be taken into consideration by the jury in determining 
whether the statements made as to the quantity and value of personal 
property destroyed were or were not fraudulent, where such statements 
were not in fact correct. 


Fincu & Barser and Cuas. W. Ferxer, for Plaintiff. 
Gane Bouck and Jonny W. Hume, for Defendant. 


Dyer, J. (charging jury). 

On the fifteenth day of May, 1885, the Mercantile Insurance Com- 
pany of Mobile, Alabama, the defendant in this suit, in consideration 
of the payment to it of a certain premium, issued to the plaintiff, the 
Oshkosh Packing & Provision Company, a policy of insurance by 
which it insured the plaintiff to the amount of $1,500 against loss 
of certain property therein specified by fire for the period of one 
year, extending from May 15, 1885, to May 15, 1886. The speci- 
fications of property insured, with the several amounts of insurance 
on the different classes of property as contained in the policy, are as 
follows :— 


$677.40 on the two and three story, frame packing-house, including dry and 
chill room, and on one-story frame boiler and engine house adjoining, including 
steam-heating and hoisting apparatus (excepting engine and boiler), situate 
on the west bank of Lake Winnebago, east of Chicago and N. W. R. R. tracks, 
Oshkosh, Wisconsin. 
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$77.43 on engine and boilers, pumps, and other connections contained in 
said engine and boiler house. 

$212.91 on fixed and movable machinery, shafting, bolting, tanks, coolers, 
piping, tubing, furniture, fixtures, tools, and all other implements used, all 
contained in said packing-house and boiler and engine house. 

$483.87 on hogs, and hog and beef product, lard, and grease, rendered and 
in process of rendering, salt, ice, cooperage, boxes, coal, syrups, and all ma- 
terial used in packing and curing meats, their own, or held by them in trust 
or on commission, or sold but not delivered, contained in above-described 
packing: house. 

$29.04 on one-story, frame beef-house south of above-described premises. 

$19.35 on beef product contained therein. 


—Making a total insurance on these different classes of property of 
$1,500. The policy also contains certain clauses or conditions 
which have a bearing upon the defense here interposed, and which 
I read to you:— 


First. All fraud or attempt to defrand, by false swearing or otherwise, shall 
cause a forfeiture of all claim on this company under this policy. 

Second. Persons sustaining loss or damage by fire shall forthwith give no- 
tice of said loss to the company, and, as soon after date as possible, render a 
particular account of such loss, signed and sworn to by them, stating whether 
any and what other insurance has been made on the same property, giving 
copies of the written portion of all policies thereon; also the actual cash value 
of the property and their interest therein ; for what purpose and by whom the 
building insured or containing the property insured, and the several parts 
thereof, were used at the time of the loss; when and how the fire originated ; 

‘and shall also produce a certificate under the hand and seal of a magistrate or 
notary public (nearest to the place of the fire, not concerned in loss as a 
creditor or otherwise, not related to the assured) stating that he has exam- 
ined the circumstances attending the loss, knows the character and circum- 
stances of the assured, and verily believes that the assured has, without 
fraud, sustained loss on the property insured to the amount which such mag- 
istrate or notary public shall certify. 

Third. The cash value of the property destroyed or damaged by fire shall 
in no case exceed what would be the cost to the assured at the time of the fire 
of replacing the same; and, in case of the depreciation of such property by 
reason of age, wear and tear, location, change in style, lack of adaptation to 
profitable use, or other causes, from use or otherwise, a suitable deduction 
from the cash cost of replacing the same shall be made, to ascertain the 
actual cash value. 


The plaintiff, claiming that there was a total loss of the insured 
property by fire on the thirteenth day of September, 1885, seeks 
to recover the amount of the insurance for which it alleges the 
defendant is liable under this policy. 

'The defendant alleges, by way of defense, that the plaintiff, in the 
proofs of loss furnished to the defendant under one of the provisions 
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of the policy which I have just read, falsely and fraudulently stated 
and swore that it had sustained a loss by the fire to the amount of 
$18,210.70, when in truth it did not sustain a loss to exceed $10,000. 
Further, that the plaintiff falsely and fraudulently stated and swore 
in its proofs of loss that it had sustained by the fire-loss of its stock 
in business to the amount of $5,965.90, when in fact its loss of 
stock did not exceed $1,000. This is what the defendant alleges by 
way of defense. In other words, the defense is that the plaintiff 
knowingly and fraudulently exaggerated and misrepresented its 
loss, for the purpose of obtaining from the insurance company more 
money on account of the loss than it was justly entitled to. 

Under the conditions of this policy, it became the duty of the plaint- 
iff company, after the fire, to render to the insurance company a 
particular account of the loss, duly signed and sworn to; in short, to 
make what has been spoken of as“ proofs of loss,” which should fully 
and truthfully exhibit to the company the character, extent, and 
circumstances of the loss, this being very properly required as a basis 
of either payment of the insurance, or any other future action of the 
parties. In due time after the fire, proofs of loss were made in 
this case which are in evidence. They appear to have been made and 
sworn to by Charles G. Baumann, president of the Oshkosh Packing 
& Provision Company, and state the losses as follows:— 


On two and three story, frame packing-house, including dry and chill room, 
and on one-story, frame boiler and engine house adjoining, including steam 
heating and hoisting apparatus (except engine and boiler), $7,594.92 ; on one 
story,frame beef-house, $649.35; on boiler, engine, pump,and other connections, 
$938.34 ; on stock in packing-house consisting of hams, shoulders, mess pork 
mess beef, sausage, lard, tallow, etc., $5,965.90; on machinery and apparatus 
not part of the buildiag, $3,062.19. 


—Making the total loss, as claimed and sworn to in the proofs, $18,- 
210.70. . 

As we have seen, the policy in suit provided that all fraud, or 
attempt at fraud, by false swearing or otherwise, should cause a 
forfeiture of all claim on the company under the policy. To main- 
tain this defense of fraud in making the proofs of loss, it is incum- 
bent upon the defendant to show that the insured—that is, some 
one of the officers of the plaintiff company—knowingly and inten- 
tionally swore falsely in the proofs of loss in some material respect 
pertaining to the extent of the loss. The clause in the policy, in 
regard to fraud and false swearing, is to be viewed in connection 
with the general nature of the contract; and, so viewing it, it is 
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plain that it was intended thereby to require the insured to give 
the insurer real and reliable information as to the amount of the 
loss; and that an honest mistake, or unintentional error, or uninten- 
tional misstatement in the proofs of loss, would not avoid liability on 
the part of the insurance company. If any untruthful statements 
were made in the proofs of loss in respect to the value or quantity 
of the property destroyed, it must appear, in order to defeat a re- 
covery on that ground, that such false statements were intentionally 
and willfully made for the purpose of deceiving and defrauding the 
insurance company. The mere fact, in a case of this kind, that a 
party who seeks to recover insurance has even largely overstated 
the value of the property destroyed, will not, of itself and alone, 
relieve the company from liability. In order to prevail on this 
ground, the insurer must show that the insured knew it was worth 
much less than he swore it to be. There may be an honest differ- 
ence of opinion as to the real value of property. Such a difference 
of opinion does often exist in the minds of men as to the value 
of property, because that question may rest largely in opinion. And 
if the jury find that even though a valuation is largely excessive, 
yet if it was made by the insured in good faith, his statement in 
that respect cannot be held to amount to false swearing or fraud, 
within the meaning of the policy. But the insurance company did 
not agree to pay, if the plaintiff should intentionally endeavor to 
make out its loss larger than it really was, although the jury may 
believe that it did suffer a serious loss. In other words, if the 
plaintiff comes into court attempting to perpetrate a fraud upon the 
insurance company, by claiming to recover insurance on losses which 
it knows it did not sustain, it ought not to succeed in such attempt. 
While the law allows indulgence for mistakes honestly committed, 
it does not relieve a party if there be a purpose on his part to com- 
mit a fraud. And although, as I have said, the mere fact that you 
should find the actual loss to be less—even much less—than that 
stated by the insured in its preliminary proofs of loss, would not of 
itself be sufficient to sustain the defense, yet if there is a serious dis- 
crepancy between the true value and that sworn to in the proofs, or 
between the quantity of any kind of personal property actually 
destroyed and that stated in the proofs of loss, such discrepancy 
would be evidence bearing upon the issue of fraud, and a fact to be 
considered by you in determining whether there was fraud or false 
swearing, within the meaning of the policy, in the proofs. 
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These are the principles of law governing this branch of the case, 
and to be borne in mind by you as you consider and weigh the evi- 
dence in passing upon this defense of fraud in making the proofs of 
loss. The question, as you see, is, did Baumann, the president of. 
this company, when he made these proofs of loss, intentionally, 
designedly, make false statements as to either the value or quantity 
of the property destroyed, intending thereby to defraud the insur- 
ance company? 

In thist State we have a statute which provides that “whenever 
any policy of insurance shall be written to insure any real property, 
and the property insured shall be wholly destroyed without criminal 
fault on the jpart of the insured or his assigns, the amount of the 
insurance%written in such policy shall be taken conclusively to be 
the true value of the property when insured, and the true amount 
of loss and measure of damages when destroyed.” The expression 
“wholly destroyed” in this statute is equivalent to total loss; and 
total loss, as applicable to a building (for this statute relates only to 
real property), means, not that the materials of which it is composed 
were all utterly destroyed or obliterated, but that the building, 
though some part of it may remain standing, has lost its identity 
and specific character as a building, and instead thereof has be- 
come a broken®mass, or so far in that condition that it cannot be 
properly any longer designated as a building. When that has 
occurred, then there is a total destruction or loss: May, Ins., § 421a. 
Or, as it is said in one of the authorities which treats of this ques- 
tion, a total loss does not mean an absolute extinction. The question 
is not whether all the parts and material composing the building 
are absolutely or physically destroyed, but whether, after the fire, 
the thing insured still exists as a building: 1 Wood, Ins. § 107 

Now, applying to the case the definition of “total loss” thus given, 
the court must instruct you, upon the undisputed evidence, that the 
buildings covered by this policy were wholly destroyed, within the 
meaning of the statute referred to. There is, moreover, no evidence 
that the fire was caused by the criminal fault of the insured. In 
this connection you will again observe that the policy secured to 
the plaintiff insurance to the amount of $677.40 on the packing- 
house and boiler and engine house, and $29.04 on the one-story, 
frame beef-house; and as these buildings were wholly destroyed, 
without criminal fault on the part of the insured, if you find that 
there were no fraudulent representations in the proofs of loss touch- 
ing the quantity or value of the personal property destroyed, it will 
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be your duty to accept the amount of insurance on the buildings as 
stated in the policy as representing the true amount of the plaint- 
iff’s loss on the buildings. 

The question upon which the determination of this case depends, 
is whether there was intentional false swearing or fraud in the proofs 
of loss as to either the quantity or value of any of the personal prop- 
erty covered by the policy. That is the pivotal point in the case, 
and that is the question you will take up in the very beginning of 
your deliberations. If you find that, in stating either the quantity or 
value of any of the personal property in question in the proofs of the 
loss, the plaintiff was guilty of designedly false representation,—that 
is, willful, intentional fraud,—then I am of the opinion that the plaint- 
iff can recover nothing upon the policy, either on account cf the 
buildings or personal property, and your verdict in that case will be 
for the defendant. At the same time you will understand that, even 
if you should think there was a fraudulent overestimate of the value 
of the buildings, such fraud would not defeat a recovery upon the 
policy. For instance, suppose you should be of the opinion that 
there was fraud in the valuation of the buildings in the proofs of 
loss, but no fraud in the statements of quantity or valuations of per- 
sonal property, the plaintiff would still be entitled to recover as to 
both buildings and personal property, for the reason that such fraud 
would not be material because of the statute I have read in relation 
to real property which is insured and wholly destroyed. To defeat 
a recovery, the alleged fraud must arise out of and inhere in represen- 
tations as to the personal property, contained in the proofs of loss. 
And so you see that it is not fraud in the valuation of the buildings 
that will defeat the plaintiff's right to cover, but only fraud, if any, in 
the representations in the proofs of loss relating to the personal 
property. 

Upon this question I think I must have made myself clearly under_ 
stood; and so your inquiry will be whether Charles G. Baumann, the 
president of the packing and provision company, did or did not, in 
the proofs of loss which he signed and swore to, willfully and fraud- 
ulently misstate or misrepresent either the value or quantity of any of 
the personal property destroyed. The question for you to determine 
in deciding this issue is not alone whether the values and quantities 
fixed by the plaintiff in the proofs of loss were the true values and 
quantities of the property destroyed, but whether it was an in- 
tentionally false estimate and claim. Of this question, which is 
purely one of fact, you are the sole and exclusive judges, and I can- 





808 Report of Decisions. ‘ [ Oct., 


not undertake, as, indeed, it is unnecessary for me to do, to review 
the evidence. That has been very effectively done by counsel in their 
arguments, and I have no doubt you understand precisely what the 
claims of the parties are as to each class of personal property speci- 
fied in the policy. Here as one class, you have the engine and 
boiler, pumps and other connections, contained in the engine and 
boiler house. Then as another class, you have the fixed movable 
machinery, shafting, belting, tanks, coolers, piping, tubing, furniture, 
fixtures, tools, and implements. As another class, the beef and hog 
product in store, including lard, grease, tallow, etc., in the packing- 
house; and, finally, the beef product in the beef-house. Now, did 
Baumann, the representative of the plaintiff company, fraudulently 
misrepresent, in the proofs of loss, either the quantity or value of any 
of this property alleged to have been destroyed by the fire of Sep- 
tember, 1885? AsI have said, the question is not merely whether he 
overestimated quantities, or overstated values, but did he designedly, 
with the purpose of defrauding the insurance company, make state- 
ments in said proofs of loss as to the quantity or value, which he 
knew to be false? And, in determining this issue, you will consider 
all the evidences bearing upon it, and all the facts and circumstances 
which preceded and attended the loss, as they have been developed 
in the testimony. 

The burden of proof in establishing the defense interposed is up- 
on the defendant. Fraud isnot to be presumed. It must be affir- 
matively shown. The solution of the questions involved depends 
upon the conviction produced in your minds by the evidence. 

I have said that a fraudulent overestimate of the value of the 
buildings in the proofs of loss will not of itself vitiate the policy, or 
defeat 2 recovery by the plaintiff. It will be at the same time under- 
stood that, if fraudulent representations as to the value of the 
buildings are proved, the proof of such fraud may be taken into 
consideration by you in determining whether the statements made 
as to the quantity and value of personal property destroyed, if they 
were not correct, were or were not fraudulent. Although traud in 
stating the value of the buildings will not of itself authorize a ver- 
dict for the defendant, evidence of such fraud may be used in ascer- 
taining the intent with which any misstatements of the quantity or 
value of personal property destroyed were made, if you find any such 
misstatements were made. And by this form of expression I do not 
mean to convey any intimation as to whether misstatements were or 
were not made, as that is a question for you alone to determine. 
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Now, gentlemen, to sum up concisely this branch of the case, if you 
find from the evidence that the witness Charles G. Baumann, in the 
proofs of loss which he signed and swore to, designedly misrepresented 
either the quantity or value of any of the personal property covered 
by the policy, and destroyed by the fire, then the plaintiff can recover 
nothing in this suit, and your verdict should in that case be for the 
defendant upon the entire claim sued on; but if you should find other- 
wise,—that is, that Baumann did not fraudulently misrepresent in 
the proofs of loss either quantity or value of any of the personal prop- 
erty destroyed,—then your verdict should be for the plaintiff as to 
both the buildings and personal property; and, if such should be 
your conclusion, then there will remain the question, what should be 
the amount of the recovery ? 

Upon that question I instruct you, first, that, finding the plaintiff 
entitled to a verdict, it will be your duty, so far as the buildings are 
concerned, to allow the plaintiff just what the policy names as the 
amounts of insurance thereon; namely, $677.40 on the packing-house, 
boiler and engine house, and the steam-heating and hoisting appa- 
ratus connected therewith, and $29.04 on the beef-house,—making 

in all, on account of the buildings, $706.44. That will dispose of so 
much of the case, namely, the buildings. ; 

Then as to the personal property, I have to call your attention to 
a clause in the policy not yet referred to. I will read it:— 

In case of any other insurance upon the property hereby insured, whether 
valid or not, or made prior or subsequent to the date of this policy, the as- 
sured shall be entitled to recover of this company no greater proportion of 


the loss sustained than the sum hereby insured bears to the whole amount so 
insured thereon. 


There was other insurance on this property, and the total amount 
of all insurance upon it (Iam speaking now of the personal property) 
was as follows: On machinery and fixtures, $2,200.06; on engine, 
boiler, and pumps, $800.06; on stock in packing-house, $5,000; on 
product in beef-house, $199.96. It is agreed by the parties that the 
proportion which the sum insured by tbe policy here in suit bears to 
the whole amount of all the insurance on this property is 9.675 per 
cent. If you find for the plaintiff, it will be your duty to ascertain 
the amount of the actual loss on each of these classes of personal 
property. For example, what was the total loss on account of 
machinery and fixtures? What do you determine that to be? Hav- 
ing ascertained that, then what will be 9.675 per cent of the amount 
of such loss? Thus you will go through each of these classes of per- 
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sonal property, if you find the plaintiff entitled to recover, and get 
the percentage on each as I have indicated. If, as to either class, 
you should find the loss of such amount that, when you take 9.675 
per cent thereof, the amount remaining would exceed or just equal 
the sum named in the policy as the insurance on that class of prop- 
erty, then the plaintiff's recovery as to that property would be just 
the insurance thereon. For illustration, suppose you take the engine, 
boiler, and pumps. If you should find the loss on that property of 
such amount that, when you take 9.675 per cent of it, the amount 
remaining would be more than or just equal to the amount of the in- 
surance on engine, boiler, and pumps, as named in the policy, then 
the plaintiff would be entitled to recover just the amount named in 
the policy as the insurance thereon. But if, as to either class of the 
personal property, you should find the loss thereon of such amount 
that, when you take 9.675 per cent thereof, the amount remaining 
would be less than the sum named in the policy as the insurance 
thereon, then the plaintiff's recovery as to that property would be 
the proportion or percentage thus ascertained. Then it would not 
be the amount named in the policy. You thus see it depends up- 
on what your determination shall be as to the exact amount of loss 
as to each class of the property. 

The figuring out of this percentage—I persume you understand 
this already from what the court has said—is not necessary as to the 
buildings, because the total insurance on the buildings was $6,999.84. 
By virtue of the statute that I have referred to, as they were wholly 
destroyed, that amount is taken to be the amount of the true loss on 
the buildings, and 9.675 per cent thereof is just the amount of the 
insurance on the buildings specified in the policy. That isthe reason 
why the court told you a few moments ago that, if you find for the 
plaintiff, it will be entitled to recover, as to the buildings, just the 
amount of the insurance thereon. In arriving at the values of per- 
sonal property destroyed, regard should be had to one of the clauses 
in the policy which I have read to you, namely :— 

The cash values of the property destroyed or damaged by fire shall in no 
case exceed what would be the cost tothe assured at the time of the fire of re- 
placing the same; and in case of the depreciation of such property by reason 
of age, wear and tear, location, change in style, lack of adaptation to protit- 
able use, or other causes from use or otherwise, suitable deduction from the 


cash cost of replacing the same shall be made, to ascertain the actual cash 
value. 


The total amount of the plaintiff’s claim is $1,483.12, and, in any 
event, that must be the limit of its recovery, except, if entitled to re- 





1887.] Oshkosh Packing & Provision Co.vs. Mercantile Ins.Co, 811 


cover, the plaintiff should have interest on the aggregate sum re- 
covered, at 7 per cent, from December 14, 1885. 

If you give the plaintiff a verdict, you will add together the vari- 
ous amounts of loss on the different classes of property, ascertained 
in the way I have pointed out, computing interest on the aggregate 
from the time and at the rate named, and let your verdict express ; 
one sum as the amount of the recovery. 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF IOWA, C. D. 


PARSONS et at. 
Vs. 
CHARTER OAK LIFE INS. CO. er au.* 


A receiver was appointed for an insolvent Connecticut life company, by a 
Connecticut court under the statutesof that State. Subsequently a receiver 
was appointed by an Iowa court for property situated in that State at the 
instance of Iowa policy-holders and in their interest. 


Held, That all the policy-holders, by virtue of their membership, were bound 
by the Connecticut statute, and the receiver appointed by that State had 
control of all the assets for the general benefit of the policy-holders. 


Held, That the policy-holders of another State could not claim superior rights 
to property situated in that State. 


Gatcu, Connor & Weaver and Kavurrman & Guernsey, for Complain- 
ants and Intervenors. 

Cummins & Wriaut, for Defendants. 

Sutras, J. 

This cause was originally commenced in the Circuit Court of Polk 
County, Iowa, and, upon application of defendants, was removed to 
this court. In the bill filed by complainants it is averred that the 
Charter Oak Life Insurance Company is a corporation organized 
under the laws of the State of Connecticut, for the purpose of carry- 
ing on the business of life insurance; that it has been thus engaged 
for many years, and has issued policies on the lives of many persons 
residing in Iowa, as well as on the lives of residents of many other 
States; that it has invested large parts of its assets in Iowa, now 
u.* Decision rendered, June 11,188. 2 
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owning real estate and other property to the estimated amount 
of $100,000, situated in the State of Iowa; that a short time since 
the said corporation became insolvent, and in a proceeding brought 
for that purpose in the Superior Court of the City of Hartford, 
Connecticut, the company was adjudged to be insolvent, and in 
September, 1886, a receiver was appointed by that court, and au- 
thorized to take possession of the property and assets of said cor- 
poration, in order that the affairs of the company might be legally 
wound up, and the corporation be dissolved; that the complain- 
ants herein are citizens of Iowa, holding policies of insurance in 
said company, and therefore creditors of said company, and as such 

. they have an equitable interest in the property of the company 
situated in said State of Iowa prior and superior to the rights of 
creditors residing in other States, and for the protection thereof 
complainants pray for the appointment of a receiver to take posses- 
sion of the property of the company in Iowa, the same to be held 
and disposed of by the court for the protection of complainants 
and the other Jowa policy-holders. 

The State court appointed a receiver, who gave bond in the sum 
fixed by the order of appointment, and thereupon the cause was, 
upon application of the defendants, removed to this court. Several 
policy-holders have intervened for the protection of their interests, 
and the receivers appointed in Connecticut have likewise inter- 
vened, and ask that the order appointing the receiver in Iowa be 
set aside, that their right to the possession and control of the as- 
sets of the company in Iowa be recognized, and that if deemed ne- 
cessary, an ancillary appointment of a receiver for the common bene- 
fit of all creditors be made by this court. 

Demurrers to the original bill and intervening petition of the pol- 
icy-holders and to the petition of the receivers have been filed, pre- 
senting the question of the rights of the Iowa creditors to the assets 
in Iowa, and of the right of the receivers appointed in Connecticut 
to be heard in this court, and of their right to the possession or con- 
trol of the assets of the company in Iowa. In the bill filed by com- 
plainants, and in the argument in support thereof, it is claimed that 
the creditors residing in Iowa have, by reason of such residence, a 
superior equity over non-resident creditors in and to the assets of 
the company found in Iowa, and, in support of the demurrer filed by 
complainants to the intervening petition filed by the receivers ap- 
pointed in Connecticut, it is said that they are foreign receivers, and, 
as such, have no standing in the courts of Iowa, no authority to sue 
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therein, and no right in or control over the property of the insur- 
ance company situated in any other State than Connecticut; and 
that the courts of Iowa will not compel citizens of Iowa to seek pro- 
tection in the courts of other States, by permitting or aiding foreign 
receivers to take possession of the assets of the company found in 
Iowa, and remove the same into another jurisdiction. 

The chief authority relied on by counsel for complainants is the 
case of Booth vs. Clark (17 How., 322), in which, after a very full con- 
sideration of the authorities, the supreme court held that a receiver 
appointed under a creditors’ bill, for the benefit of one or more 
creditors, to the exclusion of all others, has no power or rights be- 
yond the territorial jurisdiction of the court appointing him, and. 
that such court could not confer upon him authority to go into a 
foreign jurisdiction to take possession of the debtor’s property, or 
to maintain suit therefor outside the jurisdiction appointing him. 
The facts out of which the contest arose in that cause were some- 
what peculiar; but it is not necessary to state the details thereof 
further than to quote the statement by the supreme court that “this 
suit, then, is substantially between Hackett, as the assignee of Clark 
in bankruptcy, and Booth, the receiver under Camara’s creditor’s 
bill; that it may be determined by this court which of them has the 
official right to the Mexican fund, for the distribution of it between 
the creditors of Clark, or whether Booth, as receiver, shall have from 
that fund a sufficient sum to pay Camara’s entire debt, leaving the 
residue of it for distribution between Clark’s other creditors.” 

Booth had been appointed receiver upon a creditors’ bill filed in 
New Ycrk. His title depended solely upon the order of the court 
appointing him, as the debtor Clark kad not, either voluntarily or 
by compulsion, executed any conveyance of his property to such re- 
ceiver. Hackett was an assignee in bankruptcy, appointed under 
proceedings in bankruptcy filed by Clark in the United States court 
in New Hampshire, under the provisions of the bankrupt law of the 
United States passed August 19, 1841. The supreme’court held 
that, as against the assignee in bankruptcy, the receiver had no title 
or right to the property. In discussing the case, the court gives the 
rule as to the power and rights of ordinary receivers in terms broad 
enough to fully sustain the contention of complainants herein, and, 
if the facts of the present case were the same as in Booth vs. Clark, 
there would be no doubt of the rule to be followed. The conclu- 
sion reached in that case was that the assignee in bankruptcy, rep- 
resenting the rights of the general creditors, had the superior right 
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to the assets over the receiver representing one creditor only. In 
the present case the receivers appointed in Connecticut represent 
the general creditors, and the complainants their own claims only. 
If the latter are held to have the superior equity and right, then the 
few will be preferred over the many. 

Again, it will be remembered that in Booth vs. Clark there was 
involved simply the question of the rights of creditors in and to the 
property of a single person. The case did not present the question 
of the rights and equities of creditors of a corporation. Ifthe broad 
claim made on behalf of complainants, that creditors living in Iowa 
have the superior equity and right to the assets of the company 
found in lowa, is well founded, the results, when applied to cases of 
insurance companies, will be most inequitable and unjust. A per- 
son living in Iowa, for instance, takes a policy upon his life, payable 
at his death, or under the endowment plan, payable in 15 or 20 
years. When the policy is issued, a large part of the assets of the 
company is invested in Iowa property. In the progress of time the 
location of such investments is changed, the whole thereof being 
withdrawn from this State. The company, becomes insolvent, and 
there are claims enough in the other States to absorb all the assets 
found in the several States. In such case, the Iowa creditors, under 
the rule advocated by complaiants. would be wholly cut out from 
any participation in the proceeds of the assets of the insolvent com- 
pany. Such a rule would also place it within the power of the man- 
aging officers of such companies, when they became aware of the 
probable insolvency of the corporation, to protect and prefer the 
policy-holders of one section or State at the expense of others hold- 
ing equally meritorious claims, by concentrating the investments of 
the company in one or more States. 

The doctrine enunciated in Booth vs. Clark, and the cases based 
thereon, was not intended to work out any such inequitable result. 
In other words, that case does not deal with the questions presented 
in‘ cases of corporations of the character of the Charter Oak Life 
Insurance Company, in ‘which the equities of policy-holders and 
other creditors are derived from radically different sources than in 
case of a claim against an individual debtor. The doctrine of Booth 
vs. Clark is that it is inequitable to permit one or a few creditors, 
by filing a creditors’ bill, and having a receiver appointed by the 
court, to draw‘ into that court for their benefit the assets of the 
debtor situated in other States or jurisdictions, thus depriving other 
creditors of the right to subject such assets to the payment of their 
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claims; and, in order to defeat the effort of the few to secure a pref- 
erence over all others, it is held that a receiver appointed by a 
court at the suit of one or more creditors will not be heard to as- 
sert a right, as against other creditors, to assets situated beyond 
the territorial jurisdiction of the court appointing him. It was not, 
however, intended in such case to establish the proposition that, be- 
cause there were creditors residing in the State, ipso facto they had 
the right to exclude all non-resident creditors from participating in 
the proceeds of the assets in such State. 

In Relfe vs. Rundle (103 U. S., 222) is found the rule which is 
applicable to the present case. In that cause it appeared that the 
Life Association of America was a corporation organized under the 
laws of the State of Missouri, one of the provisions of which is that, 
upon the rendition of judgment dissolving a company or declaring it 
insolvent, all the assets of such company shall vest in fee-simple in 
the superintendent of insurance, to be by him disposed of for the 
benefit of the creditors and policy-holders of such company. In 
October, 1879, proceedings were commenced in Missouri for the pur- 
pose of having the association declared insolvent, and winding up 
its affairs under the statute. In November, 1879, Rundle and wife, 
who were policy-holders in the company, commenced suit in a 
Louisiana court for the purpose of having the assets of the associa- 
tion in Louisiana declared a trust-fund, and applied to the payment 
of the claims of, the Louisiana creditors; and to that end, to keep 
such assets out of the hands of William S. Relfe, who was the super- 
intendent of insurance of the State of Missouri. The case came be- 
fore the supreme court upon the question of the right of removal to 
the Federal court, it being urged in opposition thereto that Relfe had 
no standing in the courts of Louisiana. It was held that Relfe was 
not ay officer of the Missouri State court, but the person designated 
by law to take the property of any dissolved life insurance company 
of that State, and hold and dispose of it in trust for creditors; and 
that the law which clothed him with this trust was, in legal effect, 
part of the charter of the company; that he was an officer of the 
State, and his authority came, not from the decree of the court, but 
from the statute, and that he was, in effect, the corporation itself, 
for all the purposes of winding up its affairs. The court then pro- 
ceeds to say :— 

We are aware that, except by virtue of some statutory authority, an ad- 


ministrator appointed in one State cannot generally sue in another, and that 
a receiver appointed by a State court has no extraterritorial power. But a 
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corporation is the creature of legislation, and may be endowed with such 
powers as its creator sees fit to give. Necessarily it must act through agents, 
and the State which creates it may say who those agents shall be. One may 
be its representative when in active operation, and in full possession of all 
its powers, and another if it has forfeited its charter, and has no lawful ex- 
istence except to wind up its affairs. No State need allow the corporations 
of other States to do business within its jurisdiction unless it chooses, with 
perhaps the exception of commercial corporations; but, if it does, without 
limitation, express or implied, the corporation comes in as it has been created. 
Every corporation necessarily carries its charter wherever it goes, for that is 
the law of its existence. It may be restricted in the use of some of its pow- 
ers while doing business away from its corporate home, but every person who 
deals with it, everywhere is bound to take notice of the provisions which 
have been made in its charter for the management and control of its affairs, 
both in life and dissolution. By the charter of this company, if a dissolution 
was decreed, its property passed by operation of law to the superintendent of 
the insurance department of the State, and he was charged with the duty of 
winding up its affairs. Every policy-holder and creditor in Louisiana is 
charged with notice of this charter right, which all interested in the affairs 
of the corporation can insist shall be regarded. The appellees, when they 
contracted with the Missouri corporation, implicitly agreed that, if the cor- 
poration was dissolved under the Missouri laws, the superintendent of the 
insurance department of the State should represent the company in all suits 
instituted by them affecting the winding up of its affairs, 

The provision of the laws of Missouri in regard to the power and 
authority of the State superintendent of insurance is part of the 
general statutes of the State, but the supreme court, in the opinion 
just cited, treat it as being a part of the charter of every company 
organized in Missouri. 

Turning, now, to the laws of the State of Connecticut, we find it 
enacted, that, if the insurance commissioner of the State shall find 
an insurance company organized under the laws of that State to be 
insolvent, ‘‘he shall bring a petition to the superior court of the 
county in which the principal office of such company is located, if 
in session; and, if not, to a judge of the supreme court of errors 
praying for the appointment of a receiver, and that the charter of 
the company may be annulled;” it being further provided that “the 
court or judge may appoint a receiver, make all necessary orders in 
reference to the delivery to and possession by such receiver of the 
assets and property of such company, and the sale and conveyance 
of the same by him, and may direct the application of the avails of 
such assets and property equitably, in satisfaction of the claims 
proved against such company, and the payment of the present value 
of its outstanding policies, either in whole or in part, or to the re- 


insurance of its outstanding policies in some solvent company,” ete, 
VoL. XVI.—52. 
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This is the mode and manner provided for the dissolution and 
winding up of the affairs of the company in case of insolvency, and, 
as stated in Relfe vs. Rundle, every policy-holder and creditor in 
Iowa is charged with notice thereof. In other words, when the 
complainants in Iowa took out policies of insurance in a Connecti- 
cut corporation, they took the same subject to the provisions of such 
charter; and they impliedly agreed that, in case of insolvency and 
dissolution under the laws of the State of Connecticut, they would 
be bound by the provisions of such laws, so far as the same form 
part of the charter of the company; and under the provisions of the 
charter and statutes‘of Connecticut, in case of insolvency, the court 
may decree the dissolution of the company, appoint a receiver, with 
power to take possession of and sell and convey all the assets of the 
company, and divide the proceeds equitably among all the creditors 
and policy-holders. So far as the rights of complainants are based 
upon the charter of the company, they have the right to insist, as 
against all other creditors, that the charter rights above named 
shall be carried into effect; and the other creditors have the like 
right to so insist, as against complainants. Neither the charter of 
the company, nor the laws of Connecticut, in any way provide that 
creditors or policy-holiders residing in Iowa shall have prior right 
to, lien on, or equity in, the assets of the company found in Iowa, in 
case of a dissolution of the company, and no such provision is 
found in the policies issued to complainants. 

Do the statutes of Iowa secure, or attempt to secure, any such su- 
perior right to its citizens? By section 1,164 of the Code it is pro- 
vided that no person shall act as agent in Iowa for any insurance 
company organized in any other State unless it has been made to 
appear that such company has invested, in certain named kinds of 
securities, the amount of capital named, such stock and securities to 
be deposited with the auditor, comptroller, or chief financial officer 
of the State under whose laws the corporation is created, or some 
other State, to be by him held “in trust and on deposit for the ben- 
efit of all the policy-holders of such company.” 

The statutes of Iowa provide, as the essential condition to the 
admission of foreign companies into the State, that the capital 
stock and securities named shall be a trust-fund for the benefit of 
all policy-holders, and there is no provision of the statutes which 
provides that the Iowa creditors shall be given a preference over 
other policy-holders in the distribution of the assets in Iowa, in case 
of insolvency. The laws of Iowa, as well as those of Connecticut, 
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recognize the fact that “equality is equity,” when the assets of the 
insolvent corporation are to be distributed. As there is not to be 
found in the statutes of Iowa any provision attempting to secure su- 
perior rights to Iowa creditors in the assets of the company situated 
in Iowa, and as the charter of the company does not confer such, it 
follows that, if the Iowa creditors have such superior right, it must 
be based upon the idea that the State recognizes the claims of Iowa 
citizens to property found in the State to be always superior to 
those of non-residents; and, if this be true, then, in all cases of ad- 
ministration of estates, assignments for benefit of creditors, creditors’ 
bills, foreclosure of railroad and other mortgages, and in all other 
cases in which a court of equity is called upon to marshal assets and 
distribute the same, the superior equity of the citizens of Iowa must 
be recognized, and the equally meritorious claims of non residents 
must be postponed until the Iowans are paid in full. The statement 
of the proposition ought to be its sufficient refutation. 

When the assets and fund to be distributed is a common one, de- 
rived from the payments made by all creditors, as in case of an in- 
surance company, the fact that part or the whole of the assets may 
be invested in any one State does not give to the creditors residing 
in such State a superior right thereto. As already stated, the char- 
ter of the Charter Oak Company secures to its policy-holders and 
creditors the right to an equitable participation in the assets of the 
company, in case of insolvency and dissolution. To bring about 
such equitable distribution of its assets, the charter and laws of 
Connecticut provide for the appointment of a receiver to take charge 
of the property of the company in case of its dissolution, and the 
duty imposed upon such receiver is not materially different from 
that imposed upon the State superintendent under the Missouri stat- 
ute construed in Relfe vs. Rundle. For the purpose of collecting 
the assets of the company, he is the successor of the dissolved cor- 
poration. He is in fact a trustee, representing the interests of the 
stockholders and creditors of the company; deriving his authority 
not alone from the order of the court appointing him, but from the 
charter of the company and the statute of the State creating the 
corporation. To establish their rights as policy-holders, the com- 
plainants rely upon the provisions of the charter of the company, 
and, if the courts of Iowa can enforce the provisions of the charter 
and the rights conferred thereby in one respect, why not in another? 
The provisions of the charter estop the complainants, who, as policy- 
holders, are bound by its terms from denying the right of other pol- 
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icy-holders to an equitable participation in the assets of the 
company; and they cannot object to the enforcement of the method 
provided by the charter and laws of Connecticut, forming part 
thereof, for securing such equitable distribution in case of the dis- 
solution of the corporation. An essential feature of such method is 
the appointment of a receiver, with power to take possession of all 
the assets of the company, wherever situated, and, when such re- 
ceiver has been duly appointed in the mode provided for in the 
charter, the policy-holders cannot deny his authority. 

The purpose of complainants is to defeat the equitable distribution 
of the assets of the company according to its charter, and to secure 
an unjust advantage to themselves, thereby violating the true mean- . 
ing of the agreement entered into between themselves, as policy- 
holders, and the company; and they invoke the aid of a court of 
equity in so doing, upon the theory that the court cannot recognize 
a receiver appointed in a foreign jurisdiction. The rights of the pol- 
icy-holders, however, are not dependent upon the latter proposition. 
Even if the Connecticut receivers could not maintain a right to the 
possession and control of the assets of the company in Iowa, that 
would not deny the rights of other policy-holders to a share in the 
proceeds thereof, and the question would then be how distribution 
should be made. The facts set forth in complainants’ bill do not 
show that complainants have a superior equity in the’ assets in 
Iowa, but on the contrary, it appears that such assets are a part of a 
common fund, in which all the policy-holders have an interest. 

The bill shows that proceedings have been instituted in the proper 
court in Connecticut for the final dissolution of the corporaticn, and 
for the distribution of its assets among all its creditors; and to that 
end receivers have been appointed, with authority to take possesion 
of the assets of the company, sell the same, and distribute the pro- 
ceeds equitably among the creditors; and, in order to prevent the 
assets in Iowa from being taken possession of by such receivers, and 
distributed as provided for by the charter of the company, this 
court is asked to keep possession by its receiver, and to distribute 
the same among the Iowa creditors, to the exclusion of all others. 
As already said, the complainants do not show that they have a supe- 
rior right to the assets in possession of the court, but, on the con- 
trary, all the policy-holders and creditors are equitably interested 
therein, and the property must be disposed of for the common ben- 


efit. 





1887.] Parsons et al. vs. Charter Oak Life Ins. Co. eal. 821 


The petition filed by the receivers appointed in Connecticut asks 
that their right to the assets of the company may be recognized, 
and that the receiver heretofore appointed be discharged ; that a 
receiver ancillary to the petitioners be appointed to take possession 
of the assets, convert the same into money, and to remit the pro- 
ceeds to the petitioners for distribution in the proceedings pending 
in Connecticut. No objection to this mode of disposing of the assets 
is perceived, and the order will be made accordingly. 

The demurrers to complainants’ bill, and to the intervening peti- 
tion of the several policy-holders, are sustained. The demurrer to 
the intervening petition of Brooks and Stedman, receivers, is over- 
ruled. 





Rep rt of Decisions. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FREEMAN 
vs. 
TRAVELERS’ INS CO. or Harrrorp.* 


In an action upon an insurance policy in which the company insures against 
bodily injuries “‘ effected through external, violent, and accidental means,” 
the policy containing provisos that the insurance “shall not extend to 
any bodily injuries * * * where the death or injury may have happened 
in consequence of violent exposure to unnecessary danger, hazard, or per- 
ilous adventure,” and that the policy is subject to the condition that 
“the party insured is required to use all due diligence for personal safety 
and protection,” ete., held, that an employe of a railroad company who, 
while on the railroad track, was killed by a train, received bodily injuries 
through ‘external, violent, and accidental means,” and that he did not 
expose himself to unnecessary danger by being upon the track, he having 
been sent there to shovel snow from the crossings, and that the burden of 
proof was upon the company to show that the insured did not use ‘all 
due diligence for personal safety and protection.” 
an action upon a policy of insurance, it appeared that the insured was 
killed by being run over by a railroad-train, and the question raised was 
whether his death resulted from his own fault, or through that of the 
managers of the train. Held, upon the engineer of the train having given 
testimony tending to show that he saw the deceased on the track as soon 
as he could be seen from the engine, and that the train was stopped as 
soon as possible, that it was competent for the conductor of the train to 
testify, for the purpose of rebutting the testimony of the engineer, that 
the train might have been stopped sooner than it was, and that it could 
not be said that the conductor had not sufficient experience to justify the 
court in allowing him to so testify, although it did not appear that he 
had any particular knowledge as to the running of an engine. 


Action to recover on a policy of accident insurance on the life of 
John J. Murray, payable to the plaintiff. At the trial in the superior 
court, before Bacon, J., it appeared that Murray was an employe on 
the Boston, Barre & Gardner Railroad, and was killed by a freight- 
train on that road December 26, 1883. No question was made as to 
sufficient and timely proof of death. Evidence was presented in 


* Decision rendered, June 29, 1887.—From Northeastern Reporter. 





1887. ] Freeman vs. Travelers’ Ins. Co. $23 


support, and in disproof, of the defense set up that the deceased 
was intoxicated, which was submitted to the jury under instructions 
not excepted to, and which the verdict makes immaterial, except as 
the verdict establishes as a fact that he was not intoxicated, and as 
that fact may bear upon the issue of due care. The plaintiff 
offered evidence tending to show thet the railroad was nearly 
straight for a long distance from the crossing towards the north , 
and that the planking on the crossing could be seen by a man 
standing on the track at a distance of about 90 rods from the 
crossing, and, if a man was elevated as high as the engineer would 
be in his cab, he could see said planking for a considerable distance 
further. There was evidence on the issue that the deceased was not 
in the exercise of due care for personal safety and protection at the 
time of the accident, as follows:— 

Edward Doody testified that he was working on stoves, but was 
conductor on the said road on the morning of December 26, 1883, 
on the train that struck Murray, that he was on duty in his saloon- 
car, that he knew Murray, and had known him for a year; that the 
first he knew of the accident was the picking up of Murray just 
below Davis’ Crossing, about three-fourths of a mile from Brooks 
Station; that he heard first a whistle for the crossing and then a 
whistle for brakes; that the first thing he saw after the train stopped 
was Murray lying behind the train on the right-hand side of the 
track coming towards Worcester; that soon the brakeman, fireman, 
and engineer came up, and, together with witness, picked Murray 
up and put him into the saloon-car; that Murray’s legs appeared to be 
broken; that the train went on, and witness stayed with him in the 
saloon-car all the way; then he died on the train just a little above 
Barber’s Crossing; that he was conscious all the time between the 
time witness first went to him and the time when he died. On 
cross-examination, Doody testified: “Murray said that he didn’t 
want me to tell Mike Flanagan his foreman; that he didn’t want 
Mike to know anything about.” On cross-examination, Doody tes- 
tified that when he first saw Murray it was after the whistle had 
sounded and the train had stopped; that the latter was lying beside 
the track, and had on a blue shirt anda dark coat. It had pre- 
viously been proved that deceased went out that morning from 
Worcester on a passenger-train. and reported at Brooks Station to 
the section foreman, who sent him with his pick and shovel to clear 
the snow from the rail at crossings, the first crossing being Davis’ 
Crossing a mile and a half south, where, in an hour or more, he was 





824 Report of Decisions. [ Oct., 


killed. There were 10 or 12 inches of old snow on the ground, and 
there had been a fall of 3 inches of new light snow the preceding 
night. 

A. W. Mitchell was called by the defendant, and testified that he 
was a locomotive engineer, and had run an engine nearly four and 
a half years; that he was engineer on the freight-train that struck 
Murray; that there was a light snow on the track of about three 
inches, and the track was slippery; that about 10:30 his train left 
Brooks Station, going south; that Davis’ Crossing is one-half to one 
mile from Brooks Station, and it is down grade after leaving Brooks 
Station, so that the train runs without steam, under control of the 
brakes, running about 15 miles per hour; that he sounded his 
whistle at the whistling-post nearest the crossing, and, rounding a 
sharp curve, observed what he thought to be a coat on the snow. 
On getting closer saw a man as if lying on his face, feet towards the 
engine, his limbs covered with light snow. The coat did not seem 
to have much of any snow on it; that he whistled for brakes, and 
sounded the whistle for the man to get off; that he reversed the 
engine; that the man did not start, and the fireman applied the 
tender-brake. As the man was struck the clothing caught on the 
scraper, and threw him one side. One limb might have gone under 
the front wheel. The clothing heid, and kept him from being 
thrown under and mangled, and drew him along quite a ways, and 
then threw him out one side; that after he was struck witness went 
back to him, and heard him say, “Don’t tell Mike.” On cross- 
examination, witness testified that, after rounding the curve men- 
tioned, the crossing could not be seen until it was within a distance 
of 30 rods; that he would not swear that he could not see the cross- 
ing by standing on the engine-rail at a distance of 80 rods; that 
when he saw the crossing on the occasion in question he was about 
20 rods away, and that as soon as he saw the man he instantly 
whistled for brakes and reversed the engine. 

The plaintiff, for the purpose of showing that the engineer, 
Mitchell, was reckless, and that he unnecessarily ran over the de- 
ceased, called in rebuttal Doody, the conductor, and asked him the 
following question: “In your opinion how long a distance, as the 
train was going, would it go before it would stop if the appliances 
were used for stopping?” Defendant’s counsel objected to the wit- 
ness answering this question, on the ground that he was not quali- 
fied on that point, and also objected to the question. The objections 
were overruled, and Doody, in reply, said, “it depends upon the 
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brake-pumps;” and further testified that, according to the force that 
was on the front end of the train, it ought to have been stopped 
quicker than it was; and that it should have been stopped in from 
three to five minutes; that it would go 40 or 50 rods. 

At the conclusion of the evidence defendant asked the court to 
instruct the jury “that there was no sufficient evidence in this case 
to warrant the jury in finding that the deceased was in the exercise 
of due diligence for personal safety and protection at the time of the 
injury, and that therefore the plaintiff cannot recover.” This ruling 
was refused, and that issue was submitted to the jury, the court 
ruling that such due diligence or due care must be proved by the 
plaintiff affirmatively. The jury returned a verdict for plaintiff, and 
defendant alleged exceptions. 


W. S. B. Hopgins, for Defendant. 


It is incumbent on the plaintiff to prove, in order to establish any 
case of liability on the part of the defendant, that the insured came 
to his death by “external, violent, and accidental means” while he 
was in the exercise of due care: Drummond, J., in Tooley vs. Rail- 
road, 3 Biss., 399; Morel vs. Mississippi Val. Life Ins. Co., 4 Bush., 


535; Theobald vs. Railroad P. Assur. Co., 10 Exch., 44; Brown vs. 
Railroad P. Assur. Co.,45 Mo., 221; Schneider vs. Provident Life 
Ins. Co., 24 Wis., 28; May, Ins., § 530. See Prentiss vs. Boston, 112 
Mass., 43, 47; Mayo vs. Boston & M. R. R., 104 Mass., 137, 140. 
And see Hinckley vs. Cape Cod R. R., 120 Mass., 257, 262, 263; 
Crafts vs. Boston, 109 Mass., 519; W. Allen, J., in O’Connor vs. Bos- 
ton & L. R. R., 135 Mass., 352, 361. Although in Hinckley vs. Cape 
Cod R. R., there was a dissenting opinion, the dissent was not to the 
proposition that an utter absence of evidence of conduct allows 
nothing to be inferred for the plaintiff. Though the rule may work 
to the great misfortune of a plaintiff, it must prevail: “Whether 
the absence of evidence results from fault, or is only the misfortune 
of the plaintiff, is immaterial to the decision of the question of law:” 
Crafts vs. Boston, 109 Mass., 519, 521. See, also, Nelson vs. Chicago, 
R.1I. & P. R. R., 38 Iowa, 567. But the case at bar is stronger against 
the plaintiff than where, all the circumstances being proved, there is 
an “absence of all appearance of fault;” stronger than the illustra- 
tion where a man “had not been seen by any one from the time he 
started from his home until he was found lying on the ground,” ete. 
See Mallory vs. Travelers’ Ins. Co.,47 N. Y.,52. The position of the 
deceased was prima facie evidence of negligence. The declarations 
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of the deceased immediately after the accident was evidence tending 
to show consciousness of negligent conduct on his part; at all events, 
it was not evidence of due care. The case is distinguishable from 
Smith vs. Boston Gas-Light Co., 129 Mass., 320; Com. vs. Boston & 
L. R. R., 126 Mass.,'61; Prentiss vs. Boston, 112 Mass., 43. Our 
contention is not only that Doody, the conductor, had not sufficient 
skill to pass an intelligent judgment on that concerning which he 
was asked his opinion, but that the evidence shows that from his 
position and duty, he was not acquainted with facts enough to 
warrant the court in permitting him to testify. 


F. P. Govtpixe and W. H. Arwoon, for Plaintiff. 


The defendant’s request for a ruling “that there was no sufficient 
evidence to warrant the jury in finding that the deceased was in 
the exercise of due diligence,” etc., was rightly refused: See 1 
Greenl. Ev. (13th Ed.), § 49, note 1, p. 64; Michell vs. Williams, 11 
Mees. & W., 216, 217. For it is only where there is an entire 
absence of any facts to authorize the inference that the plaintiff 
was conducting himself with reasonable prudence and discretion, 
or the undisputed facts of the case prove actual negligence, that a 
case like the present should be withdrawn from the consideration 
of the jury: Fox vs. Sackett, 10 Allen, 535; Copley vs. New Haven 
& N. Co., 136 Mass., 6; Reed vs. Inhabitants of Deerfield, 8 Allen, 
522; Chaffee vs. Boston & L. R. R., 104 Mass., 115; Gaynor vs. Old 
Colony & N. R. R., 100 Mass., 212; French vs. Taunton Branch 
R. R., 116 Mass., 537; Craig vs. New York, N. H. & H. R. R., 118 
Mass., 437; Tyler vs. New York & N. E. R. R., 137 Mass., 238. The 
evidence offered by plaintiff was sufficient to entitle plaintiff to go 
to the jury upon the question whether he “sustained bodily injuries 
effected through external, violent, and accidental means:” Trew 
vs. Railway Pass. Assur. Co., 6 Hurl. & N., 839; Mallory vs. Travel- 
ers’ Ins. Co., 47 N. Y., 52. 

The plaintiff had a right to go to the jury on the question 
whether Mitchell’s evidence was not wholly false and fictitious. 
The condition first in the policy is a condition subsequent; some- 
thing which may defeat the contract after it attaches. It is there- 
fore matter of confession and avoidance, and the defendant must 
plead and prove the deceased violated the condition. The instruc- 
tion of the court was too favorable to the defendant. Negligence, 
or want of due care, is not a defense: May, Ins., §§ 530, 531; Provi- 
dence Life Ins. Co. vs. Martin, 32 Md., 310; Stone vs. U. S. Casualty 
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Co., 34 N. J. Law, 371. The question was not whether there was 
sufficient evidence to prove affirmatively that the deceased used 
all due diligence for personal safety and protection, but whether 
the jury might find that the defendant had failed to prove that the 
deceased violated this condition of the policy. The defendant 
pleaded this condition, and it was necessary for it to prove it: 
Stearns vs. Barratt, 1 Pick., 443; Mulry vs. Mohawk Val. Ins. Co., 5 
Gray, 541. The necessity of proof rests on each party according to 
the material averments of his pleadings: Jones vs. Andover, 10 
Allen, 18; Haskins vs. Hamilton Ins. Co., 5 Grey, 432; Goss vs. 
Austin, 11 Allen, 525; Lamson & Goodnow Manuf’g Co. vs. Russell, 
112 Mass., 387; Forbes vs. American Ins. Co., 15 Gray, 249. The 
evidence of Doody in rebuttal was competent. See Perkins vs. 
Stickney, 132 Mass., 217; Nunes vs. Perry, 113 Mass., 274, 276; 
Hawks vs. Charlemont, 110 Mass., 110. It was competent for the 
plaintiff to show any of the facts connected with the stopping of the 
train, and the time when she should show them was not matter of 
exception. See Tucker vs. Massachusetts Cent. R. R., 118 Mass., 546. 
Everything which goes to affect the credit of a witness as to partic- 
ular facts to which he is called to testify, is material and admissible: 
1 Greenl. Ev. (13th Ed.), § 449, note 7; Com. vs. Hunt, 4 Gray, 421. 
Fretp, J. 

The policy insures J. J. Murray against bodily injuries “ effected 
through external, violent, and accidental means, within the intent 
and meaning of this contract, and the conditions hereunto annexed,” 
etc. After the principal clause of the policy there follow five pro- 
visos and eight conditions. The second proviso is: “Provided, al- 
ways, that this policy is issued and accepted subject to all the pro- 
visions herein contained or referred to,” ete. The third proviso is 
“that this insurance shall not extend to any bodily injury * * * 
when the death or injury may have happened in consequence of 
* * * voluntary exposure to unnecessary danger, hazard, or 
perilous adventure,” etc. The conditions are introduced by the 
following clause: “Claims under this policy are payable only at the 
company’s office in Hartford, and this policy is subject, also, to the 
following conditions.” The first condition is: “The party insured is 
required to use all due diligence for personal safety and protection, 
and to notify the agent writing this policy, immediately and in writ- 
ing, of any change from the occupation, profession, or employment 
under which this insurance is granted,” etc.; and by the last condi- 
tion: “The provisions and conditions aforesaid, and a strict com- 
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pliance therewith during the continuance of the policy, are condi- 
tions precedent to the making of this contract.” This last condi- 
tion cannot take effect universally, because many of the provisos 
and conditions relate to matters which must happen, if at all, after 
the making of the contract. 

Clearly, there was evidence for the jury that Murray received 
bodily injury, through external, violent, and accidental means, and 
that he did not voluntarily expose himself to unnecessary danger. 
He was rightfully upon the railroad-track, under his employment. 
The questions involved in the exceptions are whether the burden of 
proof was on the plaintiff to show that Murray used “all due dili- 
gence for personal safety and protection,” and whether there was 
sufficient evidence for the jury to warrant them in finding this as a 
fact. A majority of the court is of opinion that the burden was on 
the defendant to show that Murray had not used all due diligence 
for his personal safety and protection. So far as this first condi- 
tion is concerned, the policy means that the company insures Mur- 
ray against bodily injuries effected through external, violent, and 
accidental means, provided, however, and subject to the condition, 
that the amount insured shall not be payable unless Murray uses 
“all due diligence for personal safety and protection.” The defend- 
ant’s liability is to be determined by the contract, independently of 
the special provisions of the contract. Contributory negligence on 
the part of Murray would not be a defense; and, by the use of the 
word “accidental,” injuries to which the negligence of Murray con- 
tributed are not excluded from the protection of the policy: Schnei- 
der vs. Provident Life Ins. Co., 24 Wis., 28; Trew vs. Railway Pass. 
Assur. Co., 6 Hurl. & N., 839; Providence Life Ins. & Investment 
Co. vs Martin, 32 Md., 310; Stone vs. U. S. Casualty Co., 34 N. J. 
Law, 371. 

In Sohier vs. Norwich Fire Ins. Co. (11 Allen, 336), after the de- 
scription of the property insured against fire, this clause was in- 
serted: “This policy not to cover any loss or damage by fire which 
may originate in the theater proper.” It was held that the bur- 
den was on the plaintiff to show a loss not originating in the 
theater proper. The court say that “if that clause can be re- 
garded as a proviso, that is, a stipulation added to the principal 
contract, to avoid the defendant’s promise by way of defeasance or 
excuse, then itis for the defendant to plead it in defense and sup- 
port it by evidence. But if, on the other hand, it is an exception, 
so that the promise is only to perform what remains after the part 
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excepted is taken away, then the plaintiff must negative the excep- 
tion, to establish a cause of action. It is not always easy to deter- 
mine to which class, whether of proviso or exception, a particular 
stipulation belongs; and this one is certainly very near the line.” 
-The court held it to be an exception; saying that “the provisos 
are set forth together in a different part of the instrument.” 

In Kingsley vs. New England Mut. Fire Ins. Co. (8 Cush., 393) 
the policy recited that the Kingsleys had paid the premium, ete., 
for insuring their paper-mill, “on condition that the applicants 
take all risks from cotton-waste;” in consideration whereof the 
company insured the property in the sum of $2,000. The court held 
that the “burden” was not on the plaintiff to show that the loss oc- 
curred from some other way than from cotton-waste; that the clause 
was not an exception, but a proviso; and that the defendant must 
set it up in defense, and support it by evidence. 

The rule of pleading in declaring upon a contract which contains 
an exception, or a proviso, or a condition, is stated in Com. vs. 
Hart (11 Cush., 130, 134), as follows: “If such instrument contains 
in it, first, a general clause, and afterwards a separate and distinct 
clause, which has the effect of taking out of the general clause 
something that would otherwise be included in it, a party relying 
upon the general clause, in pleading, may set out that clause only, 
without noticing the separate and distinct clause which operates as 
an exception; but, if the exception itself be incorporated in the gen- 
eral clause, then the party relying on it must, in pleading, state it, 
together with the exception.” It is a general rule of the law of 
evidence that it is necessary for a party to prove the substantive 
facts which he is required affirmatively to aver in his pleading. 

It is true that this policy only insures against bodily injuries ef- 
fected by the means described, “within the intent and meaning of 
this contract, and the conditions hereunto annexed,” but this does 
not change the nature of the conditions. They still take effect as 
conditions, and the insertion of these words in the principal clause 
of the contract does not vary the legal effect of the contents. The 
condition we are considering is essentially an executory stipulation, 
in the form of a condition, that Murray shall, use all due diligence 
for his personal safety and protection, and it is the breach of this 
condition by Murray which defendant sets up as a defense. We 
are not aware that it has ever been held that the introduction of the 
words we have quoted, or of other similar words, into the principal 
clause of a policy of insurance, incorporates into this clause the 
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conditions of the policy, within the meaning of the rule of plead- 
ing we have stated; and in some of the decisions where it has been 
held that the defendant must plead, or that the burden of proof 
was on him to show that a representation was false, or that a stipu- 
lation contained in a condition had not been complied with, the 
policy contained these or similar words in the principal clause. 
Every case depends upon the nature of the stipulation or condition, 
as well as upon the form of it. This condition does not differ in its 
character from the provision in life insurance policies that they 
shall be void, or that the amount insured shall not be payable, if 
the assured shall die by his own hand. The burden of proving the 
breach of such a provision is on the company, and we think that 
the ruling in the present case upon the burden of proof was 
erroneous: Haskins vs. Hamilton Mut. Ins. Co., 5 Gray, 432; 
Daniels vs. Hudson River Fire Ins. Co., 12 Cush., 416, 426; Pierce 
vs. Cohasset Mut. Fire Ins. Co., 123 Mass., 572; Mulry vs. Mohawk 
Val. Ins. Co., 5 Gray, 541; Hodsdon vs. Guardian Life Ins. Co., 97 
Mass., 144; Cluff vs. Mutual Ben. Life Ins. Co., 13 Allen, 308, 99 
Mass., 317; Jones Manuf’g Co. vs. Manufacturers’ Fire Ins. Co., 
8 Cush., 82; Orrell vs. Hampden Fire Ins. Co., 13 Gray, 431; Red- 
man vs. Adtna Ins. Co., 49 Wis., 431; Grangers’ Life Ins. Co. vs. 
Brown, 57 Miss., 308; Germain vs. Brooklyn Life Ins. Co., 30 Hun, 
535; Campbell vs. New England Mut. Life Ins. Co., 98 Mass., 381. 

In an action upon a policy which contains many provisos and 
conditions there is a practical wisdom, which courts have recog- 
nized, in compelling the insurance company to allege and prove the 
want of compliance with any particular proviso or condition on 
which it relies: Piedmont Life Ins. Co. vs. Ewing, 92 U. S., 377. 

The court refused to rule that there was not sufficient evidence 
to warrant the jury in finding that Murray used due diligence, and 
to this the defendant excepted. It is evident that this refusal has 
not harmed the defendant, because the burden of proof was on the 
defendant. 

We cannot say that the witness Doody had not sufficient experi- 
ence to justify the court in permitting him to answer the questions 
asked. The answers had some tendency to show that the defend- 
ant’s witness, Mitchell, had not testified correctly, and that he had 
not exercised due care in stopping the train, and they had, perhaps, 
some relevancy to the matter of dispute, which was whether Murray 
was injured through his own fault, or that of the managers of the 
train. Exceptions overruled. 
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COURT OF APPEALS OF MARYLAND. 


Appeal from Superior Court, Baltimore City. 


PRESIDENT & DIRECTORS OF THE FIREMEN'’S , 
INS. CO. or Battimore 


vs. 
FLOSS anp Oruers.* 


A firm consisting of two members insured their stock against fire; and subse- 
quently introduced another member, but without changing the name of 
the firm. The policy was under seal, and provided ‘‘ that this insurance 
shall continue and be in force * * * so long as the said assured, or 
their assigns, shall continue to pay the like premium as hath been paid 
for this insurance ; provided, that a premium for a continuance 
of the insurance shall be actually paid by the assured, or their assigns, 
* * * and * * * a receipt therefor given by this corporation.” 
Renewal premiums were duly paid by the firm, and renewal receipts 
taken therefor, until April, 1886, when a fire occurred. 

Held, That the covenant in the policy contemplated the continuance or ex- 
tension of the contract of insurance from year to year as a specialty, and 
the payment of the yearly premiums so continued it. The incoming mem- 
ber of the firm, not being a party to the deed, could not be joined as a 
plaintiff in the action, nor could assumpsit be maintained by the original 
tirm for the loss sustained. 


The same firm held another policy from the same company, obtained under 
similar circumstances, which policy did not contain a covenant for contin- 
uance or extension, but expressly declared that it should only continue for 
one year. 


Held, That the policy, as a specialty, did not admit of an extension, but that 
the renewal receipts constituted distinct parol contracts referring to and 
incorporating the terms of the original policy. The absence of notice to 
the insurance company of the change in the firm did not affect the validit 
of the last of such contracts, which must be held to have been made wit 
all the partners, and enforceable by them in an action of assumpsit. 

By one of the conditions in the policies, the parties insured were required to 
render to the company within a reasonable time, ‘‘a full and particular 
account of their loss, to be signed by their own hands, and verified by 
their oath and aftirmation.” Only one of the parties signed and verified 


* Decision rendered, June 22, 1987. —From Atlantic Reporter. 
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the particulars. The company did not object to the sufficiency of the par- 
ticulars until after action brought, and in the first instance based their 
refusal to pay upon other grounds. 


Held, That they had waived any objection to the sufficiency of the particulars, 


G. H. Wittrams and I. H. Tuomas, for Appellants. 

I. H. Harz, for Appellees. 

Atvey, C. J. 

The two appeals, though in separate records, by and against the 
same parties, were argued together, and they will be considered to- 
gether, as the records in both cases present substantially the same 
state of facts, and upon which the same questions were raised in the 
court below. The plaintiffs below, the appellees here, constitut- 
ing a partnership under the name of S. W. Floss & Co, 
composed of S. W. Floss, Henry M. Adler, and Benjamin 
Cohen, and being the holders of two policies of fire insur- 
ance issued by the defendants, the present appellants, sued the lat- 
ter in two several actions of assumpsit upon two several renewal 
receipts, by which receipts, as it is alleged, new contracts of insur- 
ance were made, subject to the same terms and conditions as the 
original contracts of insurance stated in the policies. Both policies 
were issued under the corporate seal of the defendants, but the re- 
newal receipts for premiums paid were not under seal. The first 
policy, No. 49,730, was issued on the sixteenth of April, 1877; and 
the second, No. 51,716, was issued on the fifteenth of April, 1878. 
The policies were each for an insurance of $2,500 on a stock of 
goods for one year. Other policies in other companies were held on 
the same stock of goods at the time of the fire, which occurred on 
the thirtieth of April, 1886; the aggregate amount of all insurance 
being about $75,000. The total amount of loss according to esti- 
mate, was $98,265.58. Notice and preliminary proofs of loss were 
furnished by the plaintiffs to the defendants on the eighth of May, 
1886. The defendants refused payment, and the plaintiffs brought 
these actions. 

The cases were tried on pleas of “never promised as alleged,” 
“never indebted as alleged,” and some others, alleging fraud, and 
failure to furnish legal preliminary proofs of loss, such as required 
by the conditions of the policies. On the trial, the policies, with 
the several annual renewal receipts attached thereto, were read in 
evidence. The last of such receipts, attached to policy No. 49,730, 
is dated April 16, 1886; and the last, attached to policy No. 51,716 
is dated April 21, 1886. It was then admitted that, at the date of 
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the policies, the firm of S. W. Floss & Co. consisted of S. W. Floss 
and Henry M. Adler, and that it was not until the thirteenth of Jan. 
uary, 1882, that Benjamin Cohen became a member of the firm, and 
that he has continued a member ever since. The preliminary 
- proofs of loss furnished by the plaintiffs were called for by them, 
and put in evidence. In both cases, at the close of the evidence, 
the defendants submitted two propositions for instruction to the 
jury: (1) That there was no sufficient evidence of any contract be- 
tween the defendants and the plaintiff Benjamin Cohen, as one of 
the members of the firm of 8. W. Floss & Co., to entitle the plaint- 
iffs to maintain the action, and that the verdict should be for the de- 
fendants; (2) that there was no sufficient evidence that the 
conditions of the policy in respect to preliminary proofs of loss, 
were complied with before the institution of the suit, or that the 
defendants had waived the right to object to such non-compliance. 
1. Policy No. 49,730 contains a covenant of the defendants for 
the payment of the amount insured if the loss or damage insured 
against was sustained within the term of one year from the date of 
the policy, which would expire at noon on the sixteenth of April, 
1878; and the defendants further covenanted, promised, and agreed 
to and with the assured, their executors, administrators, and assigns 
“that this insurance shall continue and be in force, from the expira- 
tion of the time before mentioned for its duration, so long as the 
said assured, or their assigns, shall continue to pay the like premium 
as hath been paid for this insurance, and so long as this corporation 
shall agree to accept and actually receive the same from the as- 
sured or their assigns; provided, that a premium for a continuance 
of the insurance shall be actually paid by the assured or their as- 
signs, to this corporation before the day limited for the termination 
of the risk, and such payment indorsed on this policy, or a receipt 
therefor given by this corporation.” The insurance was regularly 
continued by the annual payments of such premiums as the defend- 
ants thought proper to demand, and renewal receipts given as re- 
quired by the policy. All the receipts are in the same form, and the 
last given reads thus :— 
BaLTiImoreE, April 16, 1886. 
Renewal Receipt for Policy No. 49,730, Subject to Conditions Therein. 
Received $15 from S. W. Floss & Co., being the premium on twenty-five 
hundred dollars on merchandise (as per policy) situate at 318 W. Ba!timore 
Street, insured by the Firemen’s Insurance Company, which is hereby con- 
tinued in force, and will terminate at 12 o’clock noon on the 16th day of 


April, 1887. 
VoL. XVI.—53. 
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This receipt was regularly signed by the clerk of the company, 
though not under seal. 

It is an established principle that, where the action is by several 
plaintiffs, they must prove, either an express contract by the defend- 
ants with them all, or the joint interest of all in the subject of the 
suit. If the contract be with a partnership, it must appear that all 
who sue were partners at the time of making the contract; for 
one who has been subsequently admitted as a partner cannot join 
in the action, though it were agreed, as between the partners them- 
selves, that he should become equally interested with the others in 
all the existing property and rights of the firm, unless, after the 
accession of the incoming partner, there has been a new and bind- 
ing promise to pay to the firm as newly constituted: Wilsford vs. 
Wood, 1 Esp., 182, 183; Ord vs. Portal, 3 Camp., 240, note; Ege vs. 
Kyle, 2 Watts, 222; McGregor vs. Cleveland, 5 Wend., 475; 2 
Greenl. Ev., § 478. And this principle applies with great strictness 
where the contract is by specialty; for no one can be joined in an 
action thereon as plaintiff who is not a party thereto, or the repre- 
sentative of such party. The question, therefore, is whether the 
policy No. 49,730, executed by the defendants under seal, and to 
which Cohen was not a party, constitutes the contract of insurance 
existing at the time of the loss, or whether the last payment of 
premium, and the renewal receipt, constitute a new contract of 
insurance not under seal,and to which Cohen was a party, with 
reference to the previous policy, for the purpose only of making 
such new contract subject to the terms and conditions set out in 
such policy. If the policy has been continued, or attempted to be 
continued, as the subsisting contract of insurance, Cohen, not being 
a party thereto, could not be joimed in the action as co-plaintiff, nor 
could assumpsit be maintained by the partnership, as it existed at 
the date of the policy, for the loss sustained. And, looking to the 
terms of the covenant in the policy providing for the continuance or 
extension of the original contract of insurance and keeping the pol- 
icy in force, we are of opinion that this action cannot be sustained. 

This case, so far as the right to maintain the action is concerned, 
is not distinguishable from the case of Baltimore Fire Ins. Co. vs. 
McGowan, 16 Md., 47. In that case the policy under seal was for 
one year from its date, and contained a precisely similar covenant 
for the continuance in force of the insurance, from the expiration of 
that time, as that contained in policy No. 49,730, which we have 
recited. The renewal receipt was also in substantially the same 
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terms as the renewal receipts attached to the policy here. There, 
at the date of the policy, the firm of J. McGowan & Sons consisted 
of three persons, and at the date of the renewal receipt it consisted 
of only two, one of the members having in the mean time retired, 
and it was held by this court that the renewal receipt, taken under 
the covenant in the policy, was not a parol new contract of insurance 
with the remaining members of the firm, upon which an action of 
assumpsit could be brought, but that the covenant in the policy con- 
templated the continuance or extension of the contract of insurance 
from year to year as a specialty, and not as a parol new contract of 
insurance, to be evidenced by the renewal receipt, and therefore an 
action of assumpsit could not be maintained. That is exactly the 
case here, with the difference only that in McGowan’s case a mem- 
ber of the firm had retired without change in the name of the firm, 
while in this case, before the last renewal, there had been an acces- 
sion of a new member without a change in the name of the firm; so 
that neither in McGowan’s case nor in this were the members of the 
partnership the same at the time of the last renewal as when the 
policy was issued. It is, however, very clear, that all the renewal 
receipts attached to the policy were given and accepted under the 
covenant in the policy, and with a view to a continuation or exten- 
sion of the original contract of insurance as therein set forth. This 
is so expressly declared on the face of the receipts, and it was with 
that understanding, and with a view to such being the case, that the 
plaintiffs made up and furnished their preliminary proofs of loss. 
There was, therefore, no new contract entered into by paying the 
premiums and taking the renewal receipts. That was the construc- 
tion in the McGowan case, and that decision has been recognized as 
a binding authority in subsequent cases in this court: Mutual Fire 
Ins. Co. vs. Deale,.18 Md., 52; Shertzer vs. Mutual Fire Ins. Co., 46 
Md., 510. And such being the case, it follows that there was error 
in refusing to grant the defendant’s first prayer in the case based 
upon the renewal receipt attached to policy No. 49,730. 

The other case, brought upon the last annual renewal receipt 
attached to policy No. 51,716 as a parol contract of insurance, is 
governed by a different principle from that of the preceding case. 
Here the original policy contains no such covenant for extension 
from year to year as that contained in policy No. 49,730. The policy 
simply provides that the insurance should continue for the term of 
one year from its date, and expressly declares that it should continue 
no longer. The policy, therefore, as a specialty, did not admit cf a 
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continuation or extension from year to year by any mere parol con- 
tract. The renewal receipts attached are all in the same form, and 
refer to the policy by number, and declare on their face that the 
insurance was thereby continued in force for the ensuing year. But 
these receipts, not being under geal, could not have the effect of re- 
executing the policy, and continuing it in force as a specialty, for 
the several periods covered by the receipts. The receipts must be 
taken as evidence of new parol contracts for insurance made with 
reference to the pre-existing policy, and subject to the terms and 
conditions therein contained. Such receipts are both contracts and 
receipts; and,so far as they are treated as contracts, they are regarded 
as having been made upon the same considerations and representa- 
tions as the original contract embraced in the policy referred to; 
and, whenever any changes are intended to be made in the terms or 
conditions of the original contract, such changes should be expressed 
in the renewal receipt. This is the principle as settled by numerous 
cases upon the subject, and this court has fully recognized that 
principle in the cases of Mutual Fire Ins. Co. vs. Deale, 18 Md., 52, 
and Shertzer vs. Mutual Fire Ins. Co., 46 Md., 510. 

It is insisted, however, that the defendants should not be held 
bound, even though the contract is evidenced by the renewal re- 
ceipt, and therefore to be treated as a parol contract of insurance, 
because of the want of notice of the fact that the firm of the plaint- 
iffs had been changed, by the introduction of Cohen as a partner, 
since the issue of the original policy. But to this we cannot 
accede. We know of no principle that requires, or authoritative 
case that holds, that notice in such case should be shown as a con- 
dition upon which the plaintiffs could recover. It is not shown nor 
pretended that there was any misrepresentation on the part of the 
plaintiffs as to the membership of the firm; nor is it pretended that 
the defendants were misled or deceived in any respect in regard to 
the composition of the partnership. The parol contract of insur- 
ance sued upon was made with the firm of S. W. Floss & Co., and 
that “partnership name” represented all the members of the part- 
nership at the date of the contract, and the defendants must be 
taken to have contracted with the partnership as then constituted. 
Any other principle would lead to the greatest uncertainty and 
difficulty in the dealings as between the partnership and third par- 
ties. Moreover, by the terms of the original contract, to which the 
subsequent parol contract is made subject, assignment of that con- 
tract, or of an interest therein, was permissible, with the consent of 
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the insurance company; and the new parol contract made with the 
existing partnership for a continuance of the risk must be con- 
strued as consent given on the part of the defendants to accept 
Cohen, the incoming partner, as one of the assured. In this case, 
therefore, the court below was correct in refusing the first prayer 
of the defendants. 

2. The next question raised relates to the preliminary proofs of 
loss, alleged to be defective for non-compliance with the require- 
ments of the contract. The statement of particulars of loss was 
signed and sworn to by Alder alone, one of the firm, the other two 
partners failing to sign or swear to such statement. By one of the 
conditions of the policies in these cases, parties insured are required 
to render to the company, within a reasonable time, a full and 
particular account of their loss, and such statement “to be signed by 
their own hands, ard verified by their oath or affirmation.” Whether 
this provision requires, in all cases and under all circumstances, each 
and every person interested in a loss covered by the policy to sign 
and swear to the preliminary statement of loss, is a question not free 
of difficulty, but which we need not decide in this case; as we are 
clearly of opinion that the right to take advantage of any defect or 
irregularities in such preliminary statement or proofs of loss has been 
waived by the defendants. The fire occurred on the thirtieth of 
April, and the statement of loss was furnished on the eighth of May 
following. The receipt of this statement of loss was acknowledged 
by the defendants by letter dated the twenty-ninth of May, 1886, in 
which the plaintiffs were informed that the company was not then 
prepared to say whether the statement was satisfactery, or if unsatis- 
factory, in what respect. It is not shown that any objection what- 
ever was taken, before suit brought, to the statement for what are 
alleged as defects therein; but, on the contrary, the refusal to pay 
was placed on totally different ground. So late as July 12th, Adler, 
one of the plaintiffs, called upon the president of the defendant com- 
pany, and demanded payment of the alleged amount to be due, when 
he was informed by the president that the company would not pay, 
because, as he declared, the loss was unquestionably occasioned by an 
incendiary fire. If defect in preliminary proof had been made the 
ground of objection to payment, the supposed defect should have been 
pointed out, so that the plaintiffs could have had an opportunity to 
make the neccessary correction. Good faith requires of an insurance 
company frank and open dealing with the assured, and, if there be 
any withholding or failure to disclose objections to preliminary proofs 
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beyond a reasonable time after they are furnished, or if refusal to 
recognize the obligation to pay be placed upon other and distinct 
grounds than alleged defects in-preliminary proofs; the company will 
be regarded as having waived all objection that could otherwise have 
been taken to such preliminary proofs as furnished. Here the fail- 
ure to make known the objection, notwithstanding the lapse of time; 
the fact that the defendants had themselves, with others, instituted 
an investigation into the circumstances and extent of the loss, and 
the placing the refusal to pay upon other and distinct grounds than 
the want of sufficient preliminary proofs,—furnish the amplest ground 
for holding all objection to such proofs to have been waived by the 
defendants. If authorities for this proposition be needed, it is only 
necessary to refer to Allegre vs. Maryland Ins. Co., 6 Harr. & J., 408, 
412, 413; Frederick Ins. Co. vs. Deford, 38 Md., 404; Rokes vs. Ama- 
zon Ins. Co., 51 Md., 520; Insurance Co. vs. Engle, 52 Md., 482; May, 
Ins. (2d Ed.), §§ 468, 469. It is therefore clear the court below com- 
mitted no error in refusing to grant the second prayer of the defend- 
ants. 

Upon the whole, result is that the judgment of the court below in 
the case No. 21 on the docket of this court must be affirmed; and 
the judgment of the court below in the case No. 22 on said docket 
must be reversed without award of new trial. 





Travelers’ Ins. Co. vs. Edwards. 


UNITED STATES SUPREME COURT. 


In Error to the Circuit Court of the United States for the Northern 
District of New York. 


TRAVELERS’ INS. CO. or Harrrorp, Conn., 
vs. 


EDWARDS.* 


The policy required that notice of death should be immediately given in writ- 
ing to the home office by the assured or his representatives, and proofs 
within seven months. The agent who procured the risk notified the com- 
pany in place of the representatives, and was supplied by the secretary 
with blanks for proofs. 


Held, That the company, by its dealings with the agent, authorized the latter 
to receive the proofs, and was responsible for any delay occasioned by him. 


Sotomon Lincoty, for Plaintiff in Error. 
W. N. Coaswett and W. F. Coaswett, for Defendant in Error. 


Miter, J. 

This is a writ of error to the circuit court of the United States for 
the Northern District of New York. The defendant in error, Cath- 
erine L. Edwards, obtained a judgment in the circuit court for the 
sum of $5,387.50 against the Travelers’ Insurance Company of Hart- 
ford, Connecticut, on a policy of insurance upon the life of her 
brother, Frank Edwards. The suit was originally instituted in the 
supreme court for Ontario County, New York, from whence it was 
removed by the plaintiff in error into the circuit court of the United 
States for that district. The record of a long trial before a jury is 


* Decision rendered, May 27, 1887. 
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presented to us in a stenographic report of the proceedings there, 
which has been adopted by the parties and by the judge trying the 
case as a bill of exceptions. It is obvious from this paper that the 
main controversy before the jury was upon a question of suicide set 
up by the defendant company, but the brief of the plaintiff in error, 
and his assignment of errors, eliminates all this, and relies upon the 
defense stated by the brief in the following language : “Trial was 
had before a jury, and a verdict was rendered for the plaintiff, and 
the questions now arising are whether the plaintiff below complied 
with those conditions of the policy which required written notice to 
the company of the death of the deceased, aud proofs of the same 
within seven months thereafter; whether the action was prematurely 
brought by reason of the plaintiffs failure to comply with such con- 
ditions of the policy before bringing suit; and whether certain de- 
tails of evidence bearing upon the foregoing questions were properly 
admitted against the objection of the company.” 

The assignments of error correspond with this statement, and are 
given verbatim, as follows: “The circuit court erred (1) in that it 
admitted testimony relating to the acts and statements of Mr. E. M. 
Phillips, the local agent of the insurance company at Southbridge, 
Mass., with reference to the notice of death to be given by the de- 
fendant in error to the insurance company, and the delivery and re- 
ception of the proofs of death, as binding the company and affecting 
the rights and duties of the parties to the contract of insurance, it 
not appearing that Phillips had authority to represent or bind the 
company in this regard. Record 22, 23, 28, 29, 58, 77. (2) In that 
the court charged the jury as follows: ‘If, upon this evidence, you 
find that upon the third of July, or during the seven months limited 
by the contract, the proofs of death which have been referred to 
were served upon Mr. Phillips, who was held out by this company to 
be its agent, under the circumstances detailed in this case,—that is, 
if you believe that he stated to the representatives of this assured 
that the proofs were to be left with him, and served upon him, and 
not upon the company,—then I say, for the purposes of this case, 
that that was sufficient service upon the company, within the provis- 
ions of the contract.’ Charge, 79. (3) In that it refused to rule 
that the defendant in error had not furnished evidence of the notice 
of death required by the policy, inasmuch as there was no evidence 
that any notice in writing was given to the company after the death 
of Edwards, or that proofs of death were furnished to or served upon 
the company, and within seven months of his death, as required by 
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the policy. Pages 29, 77, 78. (4) In that the court declined to 
charge the jury as follows : ‘ That, under the undisputed evidence in 
this case, the jury must find a verdict for the defendant under the 
facts alleged in the second separate answer.’ Page 82; Second Sep- 
arate Answer, 3. (5) In that it refused to rule that the suit was 
prematurely brought, because the plaintiff below had not at the time 
furnished due notice and proofs of death as required by the policy, 
and ninety days thereafter had not elapsed. Page 78.” 

The language of the policy upon this point is as follows: “That, 
in the event of the death of the person insured, then the party as- 
sured, or his or her legal representatives, shall give immediate notice 
in writing to the company at Hartford, Conn., stating the time, 
place, and cause of death, and shall within seven months thereafter, 
by direct and reliable evidence, furnish the company with proofs of 
the same, giving full particulars, without fraud or concealment of any 
kind.” 

The answer of the defendant alleges that the plaintiff did not give 
to the defendant at Hartford or elsewhere, immediate notice in writ- 
ing of the death of the said insured; and that defendant did not re- 
ceive from said plaintiff notice of the death of the said Frank 
Edwards until the tenth day of February, 1883, his death occurring 
on June 19, 1882; and that the plaintiff did not, within seven 
months after the last-mentioned date, give notice in writing to the 
defendant at Hartford or elsewhere, nor in theymanner and form as 
required by the policy, and has not delivered to or furnished the 
defendant with proofs of the death of said Frank Edwards with full 
particulars, but, on the contrary, failed and neglected so to do. 

The evidence on this subject shows substantially that Phillips was 
the agent at Southbridge, Massachusetts, of the defendant corpora- 
tion; that the application on which the policy issued was forwarded 
by Phillips to Hartford, the policy returned to him, and by him de- 
livered to Edwards; that the receipt for the premium, signed by 
Rodney Dennis, secretary of the company, declared in the body of it 
that the policy would “not be valid until the above-stated premium 
has been received during the lifetime of said Frank Edwards, and 
this receipt countersigned by E. M. Phillips, agent of this company 
at Southbridge, Mass.” On the margin of the receipt was the state- 
ment that “the agent who receives the within premium should 
countersign this receipt, and invariably state over his signature the 
date at which the payment is made to him.” Across its face was 
written: “The within premium received and this receipt counter- 





842 Report of Decisions. [ Oct., 


signed by me this twenty-fourth day of May, 1882. E. M. Phillips, 
agent at Southbridge, Mass.” It was further indorsed: “ All poli- 
cies and agreements made by this company are signed by its presi- 
dent or secretary. No other person can alter or waive any of the 
conditions of the policies, or issue permits of any kind, or make 
agreements binding upon said company. Rodney Dennis, secretary.” 

The evidence further shows that, on the day after the death of 
Edwards, a gentleman named Bartholomew, who was a friend, and 
probably the attorney of the family, met Mr. Phillips in the Street ; 
that Phillips said to him in regard to Edwards, whose death was 
then just known, that he was insured in the Travelers’ Life Insurance 
Company, and that he (Phillips) was going to Hartford. The wit- 
ness Bartholomew testifies: “I asked him if that was so. I didn’t 
at that time know that he had a policy in that company. He said 
he was going to Hartford, and would give to the company the notice 
of his death, and would procure the blanks for the proofs of loss. 
I asked him if it would do as well for him to give the notice to the 
company in that way as for any party interested. He said it would, 
and I think that was all that was said then ; saw Mr. Phillips some 
days after that; met him somewhere in the street,—can’t tell where, 
—and he told me he had been to Hartford, and had procured the 
blanks, and that if I would come to his office he would deliver them 
to me.” The other evidence in the case, including that of Mr. 
Dennis, the secretary of the company, leaves no doubt of the fact 
that Mr. Phillips informed him of the death of Edwards, and of all 
that was known about it at that time, though very little was known 
in Southbridge, as he died in Boston. Mr. Dennis gave Phillips the 
blanks for the regular proofs of death, which the company always 
required, which blanks contained instructions as to how these proofs 
should be made out, and what should be contained in the affidavits 
directed by the company to be made. “Mr. Phillips delivered these 
papers to Bartholomew within a day or two after his visit to Hart- 
ford, and said to him : “ When you get them completed I want you 
to return them to me.” This Bartholomew swears to positively, and 
Phillips, while he does not recall the direction to return them to him, 
says that he is not willing to swear to the contrary. These affidavits 
were made out and delivered to Phillips on the third day of July. 
Through some neglect on his part, they remained in his office be- 
yond the period of seven months which the policy fixed as the time 
within which they should have been delivered at the Hartford office. 
His attention having been brought to these papers in some manner, 
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not particularly described, he called upon Bartholomew with them, 
and stated that they were not sufficient in regard to the particulars 
of the death of Edwards. They were afterwards returned to Phil- 
lips, who forwarded them to the company about the seventh day of 
February, 1883, which the company now insists was too late. 

The whole of the testimony upon this narrow issue turns upon the 
question whether the absence of a written notice of the death of 
the insured, when the company had full notice of it through Phillips, 
their agent, and whether the delivery of the proofs of death to the 
company after the expiration of the seven months, although they: 
had been delivered to the agent Phillips within the time required, 
shall defeat a recovery. 

The opinion of the judge who tried the case, on a motion for a 
new trial, states the facts as he understood them, and, as we think, 
with accuracy, together with his view of the law of the subject, so 
well that we transcribe it here: ‘““The facts are as follows : The in- 
sured died June 19, 1882. A day or two afterwards E. M. Phillips, 
who is described in the receipt referred to as ‘ agent of this company 
at Southbridge, Mass.’ met one of the family of the deceased on the 
street, informed him that he was going to Hartford, and would give 
the company the requisite notice, and would procure the necessary 
blanks for the proofs of death. He did go to Hartford on or about 
the twenty-first of June, saw the secretary of the company, gave him 
notice of the death, stating all the particulars which he then knew, 
and obtained the blank proofs. On his return he handed the blanks 
to one of the plaintiff's representatives, saying at the time, ‘When 
you get them completed I want you to return them to me.’ They 
were filled out and delivered to him July 3,1882. He retained them 
for several months, and then returned them to a brother of the 
plaintiff, saying that they were incomplete, and demanded additional 
information. On the twenty-ninth of January, 1883, they were 
again delivered to Phillips, and by him sent to the company on or 
about the seventh of February. The company, in acknowledging 
their receipt, made no objection that they were received too late, 
and retained them in its possession. They were produced on the 
trial by the defendant’s counsel. It must be held that, if the plaint- 
iff has not followed the contract literally in these particulars, it 
was because she was misled by the course of the defendant, and 
that the defendant is not now in a position to take advantage of the 
plaintiff's omission, having waived a strict performance of the con- 
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tract.” See Edwards vs. Travelers’ Ins. Co., 22 Blatchf., 225, 20 Fed. 
Rep., 661. 

Without deciding whether this notice to Phillips of the death of 
Edwards would have been a sufficient compliance with the contract 
requiring a written notice of the death to be given to the company 
at Hartford, if it had been attempted to comply with the condition 
in that manner, and without deciding whether, if the proofs of 
death had been made out and delivered to Phillips, with no more in 
the case than that, it would have been a sufficient compliance with 
.that provision, we are of opinion that the whole course of dealing by 
the company with Phillips, and with the plaintiff below, establish the 
proposition that the company recognized Phillips as its agent for 
these purposes, and so acted upon his information of the death of 
Edwards as to accept that as sufficient notice, and to constitute him 
their agent for the purpose of receiving the proofs of death. Phil- 
lips went to the office of the company in Hartford. He there gave 
the information of the death of Edwards to the company, with such 
particulars as were then known in regard to the incidents of his 
death. The acting officer of the company, the man who in his own 
testimony describes himself as having charge of claims for losses by 
death, then furnished him with the requisite blanks for the further 
proof required by formal affidavits of the parties. The officer knew 
that Phillips was treated by the insured as the agent of the company 
for giving this notice, he accepted that notice, he acted upon it, and 
he intrusted Phillips, who was an agent of the company, and had 
been so for ten years or more, with the forms of affidavits necessary 
to show what the company required to be proved in order to justify 
them in paying the money upon the policy. Phillips undertook this 
business, delivered these blank affidavits, and stated to the plaintiff's 
agent that they were to be returned to him when completed. They 
were so returned to him, but, without sending them to the company 
after keeping them a long time in his possession, he again gave 
them to the plaintiffs agent, with the declaration that they were im- 
perfect, and suggested further proofs. 

Soon after this they were returned to him, though it is not stated 
whether any further proofs were made out or not, and he then for- 
warded them to the company. He evidently considered himself as the 
agent of the company when he required additional proofs. As con- 
firmatory of this, the evidence shows that the company received the 
proofs without objection and when, some time afterwards, a brother 
of the plaintiff made an inquiry of the company in regard to them, 
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they acknowledged that they had received them on the tenth day of 
February, but made no objection that it was too late. They also ac- 
knowledged the receipt of “ papers in the case of Frank Edward” in 
the following letter, dated February 9, 1883 :— 


E. M. Phillips, Esq., Ag’t, Southbridge, Mass.—DEaR Sir: Your letter of the 
seventh inst., with papers in the case of Frank Edwards, at hand. We un- 
derstand a chemical analysis of his stomach was made. We should like a full 
report of the analysis, certified to by the chemist who made it. 

Yours truly, Ropyey Dennis, See’y. 


In this there was no hint that the papers were received too late, 
or that no sufficient notice had been given, but simply the expression 
of a desire for further information with regard to the actual facts of © 
the case, which would have been useless if the company intended to 
rely upon the failure to give this notice in time. Afterwards, on 
March 10, 1883, S. K. Edwards, “ for Katy L. Edwards,” the plaintiff 
below, wrote to the company, asking for the date of proof of death 
of Mr. Frank Edwards, and when it was received at the office. To 
this the following reply was made :— 


THE TRAVELERS InsuRANCE Co., Cuamm DEPARTMENT, 
Hart¥ForD, Cr., March 13, 1883. 

S. K. Edwards, Southbridge, Mass.—DxEar Sir: In reply to yours of tenth inst., 
would say that we received a letter from agent Phillips, dated February 7th, 
1883, wherein he writes: ‘‘I found the inclosed upon my table on my return 
home, and forward the same.” The inclosed were incomplete proof papers re- 
lating to the death of Mr. Frank Edwards, and we acknowledged the receipt 
ofsame February 9th, asking for a full report of the analysis of Edward’s 
stomach, the report to be certified by the chemist who made the analysis. 
We have no further intelligence respecting the matter. 

Yours truly, Ropyey Dennis, Sec’y. 


On March 20th, S. K. Edwards, on behalf of his sister, again wrote 
to the company making inquiry if February 9th was the first time 
they had the proofs of the death of Frank Edwards, to which the 
following reply was made :— 

MARCH 21, 1883. 

S. K. Edwards, Esq., Southbridge, Mass.—Dxar Sir: Your letter of the twen- 
tieth inst. is at hand. We received the incomplete proofs of death, to which 
we alluded in our letter of thirteenth inst., on the tenth of February for the 
first and only time. We have only received them once. 

Yours truly, Ropney Dennis, Sec’y. 


During all the correspondence which passed upon this subject Mr. 
Dennis, the officer of the company, nowhere intimates that these 
proofs came too late, or that they were rejected by the company, but 
the only complaint made was that he had not received the chemical 





846 Report of Decisions. [ Oct., 


analysis of the contents of the stomach. Under all the circumstances 
of this case, we are of opinion that the company treated Phillips as 
their agent for the purpose of the early notice of the death of Ed- 
wards, and also of the receipt of the final proofs thereof, and that it 
is too late for them now to undertake to defeat this action upon the 
ground that he was not their agent for any of these purposes. We 
do not deem it necessary to go into a critical examination of the au- 
thorities upon the question so often raised of the powers of agents 
of this class. We simply hold that whether upon the face of the pol- 
icy, and the receipt with its indorsements, taken alone, Phillips can 
be held to have been the agent of the company to whom the notices 
in question could be properly delivered or not, that the action of 
the company upon Phillip’s communications to its secretary at Hart- 
ford of the information of the death of Edwards, and its delivery to 
him of the blank affidavits and forms which it required to be filled 
up, together with the subsequent correspondence, show conclusively 
that the company considered Phillips as its agent throughout the 
transaction with regard to these notices, and it is therefore bound 
by what he did. The judgment of the circuit court is affirmed. 
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SUPREME COURT OF TEXAS. 


PRICE 


vs, 


SUPREME LODGE KNIGHTS OF HONOR er at.* 


A member of a benevolent order assigned his certificate payable to his wife 
and children, with the consent of the society, to a cousin living with him 
and dependent on him for employment and support. The latter paid up 
dues in arrears and the subsequent dues according to the agreement on 
which the assignment was made. ‘The laws of the society allowed a mem- 
ber to make any party a beneficiary. 


Held, That the agreement for the assignment was a wagering contract and 
that the assignee had no insurable interest that would support it. 


Held, That the certificate was payable to the original beneficiaries named 
therein. 


T. J. Gipson and Burrow & Kincarp, for Appellant. 
Coss & Farrar and Herrine & Kettey, for Appellees. 


Wig, C. J. 

This suit was brought by H. K. Price to recover the amount al- 
leged to be due him on a benefit-certificate issued by the supreme 
lodge of the Knights of Honor to Thomas C. Harper, who had died 
amember of the order. The other defendants were sued with the 
lodge because they were the beneficiaries named in the certificate, 
and set up a claim to the amount due upon it, in opposition to the 
plaintiff. The lodge made no defense to the action other than to ask 
the court to determine to whom the benefit money should be paid, 
and offering to pay it to the parties found by the court to be entitled 
to receive the money. 


* Decision rendered, May 31, 1887. 
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The original petition alleged that the lodge was engaged in a mu- 
tual aid and life insurance business, and that Harper, by becoming a 
member, had his life insured to the amount of $2,000, payable to the 
beneficiaries named by him. The beneficiaries named in the certifi- 
cate were the defendants, who were the wife and children of Har- 
per. The petition further alleged that it was necessary for Harper 
to pay certain dues to the lodge, from time to time, to entitle him 
to a good standing in the order, and his beneficiaries to the insur- 
ance money, in case of his death; that Harper paid these charges for 
a while, but afterwards became so far in arrears that -his member- 
ship was subject to suspension, and was about to be suspended, and 
his benefit-certificate forfeited; that Harper applied to plaintiff, and 
offered that if the plaintiff would pay his arrearages, and continue to 
pay his lodge dues and assessments, he, Harper, would transfer to 
him his benefit-certificate. To this the plaintiff assented, and with 
the consent of the lodge, paid up all Harper’s arrearages, and kept 
the certificate alive up to the date of Harper’s death, by the payment 
of all dues and assessments for which he was liable as a member of 
the order. The appellant complied with his contract by making the 
payments as agreed, and kept the certificate alive down to the death 
of Harper. The latter was ready to make the transfer, and the lodge 
was ready to change the certificate, so as to make it inure to the benefit 
of the plaintiff; but the certificate could not be found, and was not 
found till after Harper’s death. The dues were received by the lodge 
from Price, and he was recognized by it as the owner of the certificate. 
It was further alleged that the constitution and laws of the order al- 
lowed a member to make any person he might choose the benefi- 
ciary of his certificate, whether he held an insurable interest in the 
life of the member or not; and that it so contracted in the present 
instance. The plaintiff alleged that he held an insurable interest in 
the life of Harper as they were cousins, and plaintiff was a member 
of Harper’s family, and in his employment, and dependent on him 
for employment and support. 

General and special demurrers were filed to the plaintift’s pleading 
by the defendants other than the lodge, and these were sustained 
by the court below, and the plaintiff refused to amend. The cause 
was not dismissed; but, it having been agreed that the plaintiff had 
paid to the lodge $17.75 in dues, arrearages, and mortuary assess- 
ments in behalf of Harper, judgment was rendered for the plaintiff 
for that amount, and for the defendants for the balance of the $2,000, 
less the costs, etc. From that judgment this appeal is taken. 
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The judge below placed in writing his conclusions of law upon the 
demurrer, and these show that he held, among other things, that the 
agreement between Price and Harper was a wagering contract, and 
that it could not be enforced as against the lodge or the other de- 
fendants. In our view of this case, this ruling is all that need be 
considered in determining the appeal. It is too clear for argument 
that Price had no such interest in the life of Harper as entitled him 
to insure it for his own benefit. Indeed it is not claimed here that 
the fact that they were cousins, and Price an adult male member of 
Harper's family, and dependent on him for employment and support, 
gave him such interest as would support a life policy for his own 
benefit. But the appellant did not procure a policy on the life of 
Harper, but was the assignee of one which had been previously is- 
sued to Harper himself by the Knights of Honor. The considera- 
tion which he gave for the assignment was the payment of the money 
which was owing or might become due from Harper to the lodge in 
order to keep alive the certificate it had issued to him. The ques- 
tion, then, is, can a party, having no insurable interest in the life of 
another, receive an assignment of a policy of insurance issued upon 
the life of the latter, upon an agreement merely to pay the pre- 
miums or assessments necessary to keep the policy in force? This 
question has met with different answers from different courts of the 
United States. In our own State, no occasion for its determination 
has heretofore arisen. 

It is almost universally conceded that policies procured by per- 
sons having no interest in the life of the insured are void at common 
law, as against public policy. The policy-holder has nothing to lose 
for which he can claim indemnity; on the contrary, his interest is in 
the early death of the insured. When that occurs he ceases to pay 
premiums, and receives the amount of the policy.. This creates a 
temptation to destroy human life, and the common law forbids the 
contract. These are the grounds upon which such policies are held 
to be void. Are they applicable to a case where the policy is first 
taken out by the person whose life is insured, and then transferred 
by him to one who had no interest in hislife? It is pretty generally 
held that if a person effects insurance upon his own life, and, in per- 
suance of a previous agreement, immediately, and without consid- 
eration, transfers the policy to one who has no interest in his life, 
but who agrees to pay the premiums upon the policy, it will be void: 
Swick vs. Insurance Co., 2 Dill., 160; Stevens vs. Warren, 101 Mass., 


564; Mowry vs. Insurance Co., 9 R. I., 346; and it has been held by 
VoL. XVI.—54. 
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the supreme court of the United States that a transfer would not be 
enforced, under such circumstances, though the insured were in- 
debted to the assignee in a small sum disproportionate to the amount 
of insurance on his life; but the policy would be deemed security for 
the debt, and such advances as might afterwards be made on ac- 
count of it: Cammack vs. Lewis, 15 Wall., 643. 

Is there such difference between the principles upon which these 
decisions rest, and those applicable to the sale of a policy already 
procured to an assignee having no interest in the assured, as to 
make the latter lawful, while a policy procured without interest, and 
an assignment in pursuance of a previous agreement, are held in- 
valid? The supreme court of the United States, in ths case of War- 
nock vs. Davis, 104 U. S., 775, says that it cannot see any such dif- 
ference; and, proceeding upon this view, many of the State courts 
have held such assignments void, or treated the assigned policies as 
mere securities for the moneys actually advanced by the assignee: 
Insurance Co. vs. Hazzard, 41 Ind.,116; Insurance Co. vs. Sefton, 53 
Ind., 380; Insurance Co. vs. Sturges, 18 Kan., 93; Gilbert vs. Moose, 
104 Pa. St., 74; Basye vs. Adams, 81 Ky., 368. This, too, is the 
conclusion to which many eminent text-writers have arrived. May, 
Ins., § 398; Greenh. Pub. Pol., 288. 

On the contrary, the courts of several States have held such as- 
signments valid, though the assignee could not have taken out for 
his own benefit an original policy upon the life of the assignor: 
Clark vs. Allen, 11 R. IL, 439; Marcus vs. Insurance Co., 68 N. Y., 
625; Clark vs. Durand, 12 Wis., 223; Insurance Co., vs. Allen, 138 
Mass., 24. We think those decisions which hold these assignments 
invalid are based upon the more satisfactory reasoning. When the 
policy is transferred it becomes the property of the assignee. He is 
subject to all the obligations imposed by it, and entitled to all its 
benefits. He becomes the holder of a policy upon the life of a per- 
son whose early death will bring him pecuniary advantage. The 
temptation to bring about this death presents itself as strongly 
to him as to a party who originally effects insurance for his own 
benefit upon the life of another. Public policy removes the tempta- 
tion to take human life, and it cannot matter how that temptation is 
brought about. If, by reason of a contract between two persons, the 
one is tempted by pecuniary interest to destroy the other, the form 
of the contract is of no importance in testing its invalidity. The law 
looks to the substance of the matter,—the relation which the parties 
will bear to each other after the contract is executed; and, if its nat- 
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ural effect is to encourage crime, it will be avoided, no matter in 
what shape it may be presented. Those courts holding a contrary 
view say that a policy of insurance is a chose in action, and the 
owner may dispose of it as he pleases. But, when it is asserted that 
the owner of property may dispose of it at his pleasure, the asser- 
tion must be tuken with the qualification that he does not thereby 
violate any provision of law, or contravene public policy. 

It is further said that, because a contract is speculation, though 
human life be the subject of the speculation, it is not necessarily in- 
valid; for instance, it is not unlawful to transfer an annuity, or an 
estate in remainder after a life-estate. If this reasoning be good, it 
would validate a policy taken by one having no interest in the life 
insured, as well as an assignment of a policy to such a person, for it 
is not unlawful to grant or create an annuity, or an estate in remain- 
der a‘ter a life-estate, any more than it is to transfer one of these 
after it is created. Yet wager policies are almost universally held 
void, while annuities are sustained. Why this should be it is not 
necessary to discuss. It is sufficient that no analogy drawn from 
aunuities or life-estates can be used to uphold policies procured in 
violation of public pclicy, and hence no such analogy of this kind 
can sustain an assignment of the same character. The case before 
us is, if possible, stronger than any to which we have referred. Here 
there was a bare verbal agreement between Harper and the appel- 
Jant that the latter should pay the dues and assessments—in other 
words, the premiums—due and to fall due upon the former’s life pol- 
icy, in consideration of receiving at Harper’s death the money due 
on the policy. It was but little better, if anything, than a parol gift 
of the certificate, by which the assignee was subrogated to all the 
rights of the assignor in the certificate. In fact, it was no more 
than an agreement to convey, which was never executed. While 
such an agreement might be enforced in a court of equity when 
made for a valuable consideration and a lawful purpose, it would 
have but little standing in such court if made for the purpose of giv- 
ing the assignee an interest in the death of the assured. It is of no 
importance that the rules of the Knights of Honor permitted bene- 
fit-certificates to be transferred to persons having no insurable in- 
terest in the life of the member, and that it consented'to the as- 
signment made in this case. No action of the lodge could change 
public policy, or make a contract valid which the interests of society 
demanded should not be enforced. It certainly could make no 
agreement violative of law by which the rights of third parties could 
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be injuriously affected. This is not a question between the appel- 
lant and the lodge, but between him and parties who are entitled to 
the insurance money, if the assignment is void. The assignment did 
not vitiate the policy, but was itself of no effect, and left the insur- 
ance money payable to the parties originally designated in the certifi- 
cate. From these views our conclusion is that the transfer having 
been made to one having no interest in the life of Thomas C. Har- 
per, and upon no other consideration than the payment of pre- 
miums by the transferee, was void, as against public policy, and the 
insurance money was payable to the original beneficiaries of the 
certificate. The court did not err in sustaining the special demurrer 
which reached this point. There is no objection made here to the 
judgment so far as it is allowed the plaintiff below to recover the 
money advanced by him in the payment of premiums, and his right 
to this need not be considered. 
There is no error in the judgment, and it is affirmed. 





1887.]} Kansas Protective Union vs. Whitt et al. 


SUPREME COURT OF KANSAS. 


KANSAS PROTECTIVE UNION 
vs. 
WHITT er at.* 


After the death of a person holding a policy of insurance, and the insurance 
company is notified of his death by the beneficiary named in said policy, 
and the company refuses to pay upon the grounds that deceased was not a 
member of the company, and that the policy had been canceled for non- 
payment of a note given for membership-fee, held, that no formal proof was 
Renee and that by denying ‘all liability the company waived proof of 
death. 

Where a policy contains no express stipulation that the failure to pay a note 
given for membership when due would render the policy void, and after a 
note so given becomes due the time of payment is extended by the com- 
pany, and death occurs before this time of payment runs out, held, that no 
forfeiture of the certificate of membership can be declared for non-payment 
of the note when first due. 

Where a policy contains an undertaking on the part of the insurance company 
to pay the beneficiary therein named $2,000 upon the death of the insured, 
and not to exceed 75 per cent of the assessments collected, the beneficiary 
— recover on said policy without proving demand on the company to 
make assessments, or showing that assessments have been made, or, if 
made, the amount collected thereon. 


Foster & Harwarp, for Plaintiff in Error. 
O. C. Cowart and E. A. Austin, for Defendants in Error. 


Croasrton, C. 
The policy, the foundation of this controversy, contains the fol- 
lowing undertaking on the part of the company: ‘‘ The said union 
does hereby promise and agree to pay * * * the sum of two 
thousand dollars to Ellen Whitt (wife), or her executors, adminis- 
trators, or assigns, within sixty days from the close of the quarter 


* Decision rendered, June 11, 1887.—Syllabus by Clogston, C. 
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in which satisfactory proofs of the death during the continuance of 
this certificate of the above-named member are received. It is pro- 
vided, however, that the sum thus to be paid is conditioned upon 
assessments made therefor, and shall in no case exceed 75 per centum 
of the amount received thereon.” The policy also contains some 
twelve conditions, but two of which are brought into question in this 
action, and are as follows: ‘That the annual dues and assessments, 
and any note given for any indebtedness to the union, shall be paid 
on or before the day on which they became due.” “That if the 
certificate becomes a claim before the sum of ten dollars for each 
one thousand dollars of indemnity named shall have been received 
from payments made thereon for benefit of the reserve-fund of this 
union, the right is reserved by this union to deduct such deficiency 
from the amount due the beneficiary under this certificate.” 

The plaintiff in error contends that it is not liable on this policy— 
First, because no proof of death was furnished by the defendants, 
as required by the conditions of the policy; second, that the cer- 
tificate of membership was canceled for non-payment of note given 
for membership-fee at its maturity; third, the court erred in 
refusing to allow the plaintiff to prove by their secretary that one 
Doyle was not their general agent; fourth, defendants in error 
failed to show that assessments had been made, and whether col- 
lected or paid in; fifth, the judgment was too large by $20. These 
five assignments are all the errors claimed and discussed in the 
plaintiff's brief, and we will take them up in the order presented. 

The evidence established the following facts: At the time Andrew 
Whitt became a member of the Kansas Protective Union the fee of 
membership was eight dollars; that in payment of that sum he gave 
his note, due August 30, 1884, and after the note became due he 
wrote to the company for an extension, which was granted, until 
November 1, 1884; that on October 26th he died, and October 
30th his son, one of the defendants in error, wrote to the secretary, 
inclosing eight dollars, and signed his father’s name to the letter; 
that immediately after the death of Andrew Whitt the beneficiary in 
the policy informed one Doyle, who was the general agent of the 
defendant, living in Sterling, Rice County, of such death, and 
requested him to inform his company, which he did by letter on 
November 4th, and in reply thereto he was informed by the company 
that Whitt was not a member of their company, his certificate of 
membership having been canceled for non-payment of note given in 
payment for membership-fee, and that they were not liable and 
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would pay nothing; that it was the rule and custom of the company, 
upon being notified of the death of one of its members, to at once 
forward the proper blanks on which to make proof of death, as re- 
quired by their rules. No such blanks were furnished to the bene- 
ficiaries, and no proof of death was made. 

Under this evidence we think no proof was required of the bene- 
ficiaries of the death of Whitt. The union had disclaimed their 
liability, and insisted that the certificate of membership had been 
canceled, and for that reason they sent no blanks for proof of death. 
Had they simply refused to pay because no proof of death had been 
made, then that objection would have been good; but, as the union 
disclaimed on other grounds, they must rely upon the objection 
then made. 

The court instructed the jury that the denying of the liability on 
the part of the union to pay the loss was a waiver by the company 
of its right to demand the proper proof of death, and we think the 
authorities fully sustain this rule laid down in the charge upon this 
point: In Norwich & N. Y. Transp. Co. vs. Western Mass. Ins. Co. 
(34 Conn., 561) the court held that presentation of proof, under such 
circumstances, was of no importance to either party, as the law rarely; 
if ever, requires the observance of an idle formality, especially after 
the parties for whose benefit the original stipulation was made had 
rendered conformity thereto unnecessary and practically superfluous. 
See, also, McBride vs. Republic Fire Ins. Co., 30 Wis., 562; Insur- 
ance Co. vs. O’Connor, 29 Mich., 241; Aurora Fire & M. Ins. Co. vs. 
Kranich, 36 Mich., 289; Donahue vs. Insurance Co., 56 Vt., 382. 

2. Was the policy forfeited by the non-payment of the note? We 
think not. In the first place, there is no clause in the certificate that 
by reason of non-payment the certificate shall become void. Of the 
twelve conditions thereto, two or more contain the provision pro- 
viding for a forfeiture upon non-compliance, and rendering the cer- 
tificate void. This certificate was prepared by the company, and its 
construction must be considered strictly against them. If they 
desired to render the policy void by reason of non-payment, they 
ought to have provided for that forfeiture. But outside of this, after 
the note became due, Whitt requested their agent Doyle to write to 
the company, and have the time of payment extended to Novem- 
ber Ist, and in reply the company wrote that no suit would be 
brought upon the note until after November 1st. Now, the request 
must govern in this case, and it can make but little difference in 
what language the reply was couched. It was enough, whatever 
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was said, to say, in concluding their letter, “as requested.” “As 
requested” meant that the time would be extended, and that no 
suit would be brought until after November 1st. This was practi- 
cally extending the time of payment, and nothing was due on that 
note at Whitt’s death. On October 30th young Whitt sent the 
money due on the note. This is not denied or disputed; but 
counsel for plaintiff in error insists that because young Whitt signed 
his dead father’s name to the letter, that it was a payment after 
Whitt’s death. What difference could it make to the union? The 
payment of the money was all they had a right to demand. It was 
paid before due. Can they complain because the boy thought he 
had to send the money iu the name of his dead father? And if 
they did not consider this a payment, why retain the money? They 
cannot be heard to say, after receiving and keeping the money, that 
it was no payment on the note, because of Whitt’s death. 

3. The court committed no error in refusing to let the secretary 
testify as to whether Doyle was the general agent of the union. The 
plaintiff's petition alleged such agency, and the allegation was not 
denied under oath by the defendant’s answer, and therefore ad- 
mitted. Even the copy of the certificate attached to the petition, 
and made a part of it, bore the indorsement, “A. P. H. Doyle, Gen- 
eral Agent;” and, if the evidence had been competent, the error in 
extluding it was immaterial, for what was done by Doyle would 
have been just as binding upon the union if performed by a stranger. 
What he did was done at the request of the Whitts, as their agent, 
and not asthe agent of the union. 

4. Plaintiff also insists that there was a failure of proof to show 
that the assessments had been made or collected, and the amount, if 
collected. There was no necessity, we think, for such prvof. The 
undertaking on the part of the union was to pay the beneficiary of 
Whitt, after his death, $2,000, but not to exceed 75 per cent of the 
amount of the assessments, if the amount exceeded $2,000. The 
piaintiff in error had charge of these assessments, and they knew if 
such sum would be realized from the assessments. The burden of 
proof would be upon the company to show the amount realized or 
collected, and not upon the plaintiffs. They made no complaint to 
the beneficiary about the amount due. They were not going to pay 
anything; denied all liability, not because the assessments had not 
been made or paid, but because they claimed that Whitt’s certificate 
had been canceled by non-payment. Fair dealing on the part of the 
company would require that it make a statement to the beneficiaries 
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of its reasons for non-payment. It had no right to pretend and 
give, as an excuse for non-payment, one reason before the suit, and 
now another. 

5. And, lastly, the plaintiff in error insists that, if they are liable 
under this certificate, the judgment rendered was for $20 too much; 
but it seems from the record that this objection was made for the 
first time in this court. The certificate itself shows that the com- 
pany had a right to retain or deduct $10 from each $1,000, but it is 
nowhere shown that they made claim to this right. The union 
reserved the right to make this deduction, but, like any other right, 
they might waive it. Had they suggested this right, and made their 
claim to the court, that amount would have been deducted from 
the judgment; but they made no such request or claim, and they 
are estopped from claiming it here. 

It is recommended that the judgment of the court below be 
affirmed. 

' By the Court. It is so ordered; all the justices concurring. 





Report of Decisions. 


SUPREME COURT OF TEXAS. 


SWENSON erat. 
US. 
SUN FIRE OFFICE.* 


A fire policy was assigned with consent of the company to B and subsequently 
without notice to B or the company the property was conveyed to C in 
violation of the policy. 

Held, That the policy was void as to the assignee as well as the original in- 
sured and the case is not affected by an act permitting the assignee of a 
non-negotiable instrument to sue in his own name subject to every defense 
as if in the hands of the assignor. 


Sayies & Sayzes and G. A. Krrgianp, for Appellant. 
SuepHarD & Mutter, for Appellee. 
Witte, C. J. 

Joseph Strickland effected with the appellee an insurance upon his 
dwelling-house, and received a policy which, among other condi- 
tions, contained one to the effect that, if any change took place in 
the title to the property by sale, transfer, or conveyance, without 
the consent of the company indorsed upon the policy, the policy 
should become void. Subsequently, with the proper consent of the 
appellee, Strickland assigned and delivered the policy to the appel- 
lants as additional and collateral security for a debt duethem from him, 
which was already secured by a deed of trust upon the house insured 
and the lots upon which it was situated. This deed of trust was in full 
force and effect when this suit was commenced. At astill later date, 
Strickland executed and delivered to Elizabeth Strickland a warranty- 
deed to the premises, and thereafter controlled and collected the 


* Decision rendered, June 10, 1887. 
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rents upon the property as the agent of said Elizabeth. Neither 
the appellee nor the appellants had notite of the sale of the prop- 
erty until after the house was consumed by fire. This suit was 
brought by the, mortgagees to recover the insurance money, and 
the defense was that the conditions of the policy were violated on 
the part of the mortgagor by his conveyance to Elizabeth Strick- 
land without the consent of the company. The court below sus- 
tained the defense, and gave judgment for the company, and from 
this judgment the plaintiffs below prosecute this appeal. 

It is not disputed by the appellants that the conveyance to Eliza 
beth Strickland was in violation of the terms of the policy, and 
would have avoided it had there been no assignment to the appel- 
lants; but it is contended that, after the assignment was made, 
no violation of its terms on the part of the assured would work a 
forfeiture as against the assignees. In support of this proposition the 
following part of a section found in May on Insurance is cited: 
“Though it be stipulated that the policy shall be void by alienation, 
this must be held to mean alienation by the party insured. If the 
original insured, by the consent of the insurers, assigns the policy, 
and the assignees agree with the insurers to pay all assessments 
which shall thereafter be made upon the policy, and that the prop- 
erty insured shall remain subject to the same hen as before, the 
legal effect of the transaction is to create a new, substantial, and 
distinct contract with the assignees. It is substantially the same 
as if the policy had been issued tothem. An alienation, therefore, 
by a mortgagor of his equity of redemption, after an assignment of 
the policy, under the circumstances just stated, is not an alienation 
by the assured, but rather by a stranger, over whom the assignees 
have no control, and for whose acts they are not at all responsible, 
and does not avoid the policy.” Section 276. 

Admitting, for the purposes of the present appeal, that the above 
is an accurate statement of the law of insurance applicable to one 
holding a policy by transfer as collateral security for a debt due him 
by the insured, we cannot see that it ispertinent to the cause 
under decision. Some of the important facts upon which the right 
of an assignee to recover is thus made to depend are lacking in the 
present case. These are the agreement on his part to pay all assess- 
ments that shall thereafter be made upon the policy, and the further 
agreement that the property insured shall remain subject to the same 
lien as before. The authorities that sustain the above proposition 
treat these particular facts as changing the contract created by the 
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policy from one between the company and the original assured to one 
between the former and the assignee of the policy. Not only so, 
but they hold that they constitute a new consideration moving from 
the assignee to the company, and for this reason, the terms of the 
original contract are so far changed as to make the assignee the 
assured,—to substitute him in the place of the assignor as the party 
who is to perform all the conditions upon which the continued validity 
of the policy is to depend. The assignee is in fact treated asif he 
were the party to whom the policy was originally issued, entitled to 
all the rights, and subject to all the duties, pertaining to that posi- 
tion. The original policy forms the basis of the new contract, by 
which latter, for a new and independent consideration moving from 
the assignee, the company agrees to insure his interest, and these 
parties thereupon assume towards each other the position of insurer 
and insured: Foster vs. Insurance Co., 2 Gray, 216. It may be that 
if the transfer to a mortgagee is made with the consent of the in- 
surers, and the mortgagee assumes all the obligations of the mort- 
gagor as to liens and payments which existed between the mort- 
gagor and the company, a new contract is created with which 
the mortgagor has no concern and which no conduct of his can affect. 
That is not the question we are called upon to decide. Here there 
was no agreement on the part of the appellants to pay the premi- 
ums on the policy, or to perform any of the obligations originally 
assumed by Strickland. The mortgagees gave the company no con- 
sideration for its agreement to pay the insurance money to them in 
case it became due under the policy. The policy still continued as 
the contract between the original parties. The only effect of the 
assignment was to direct the insurers to pay the money in case of 
loss to the mortgagees, instead of the insured. The terms of the 
contract remained the same. The mortgagor was still the insured; 
and the policy became forfeited in case its conditions were violated 
by him. The company, neither expressly nor impliedly, waived any 
of these conditions, but merely consented that, in case they were all 
complied with, it would pay the money to the mortgagees. The 
liability of the company depended upon its contract with Strickland; 
and it cannot beclaimed that, without consideration, it impliedly 
consented to any modification of that contract by merely agreeing to 
pay the insurance money to another person designated by Strick- 
land to receive it. Insurance companies are held rigidly to a compli- 
ance with their contracts; but the law cannot make contracts for 
them different from those into which they have entered. 
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The decisions sustaining the rule as announced in the section 
quoted above were made in cases where mutual insurance companies 
were concerned. It would seem that these companies require mem- 
bers insuring their property to give notes for the premium due or to 
become due upon their policies, and that these notes are liens upon 
the property insured. These are the liens referred to in the authori- 
ties cited by the appellants. Inthe cases supporting the citations 
from May on Insurance, the assignees either assumed the payment 
of these notes or became liable therefor by adding their signatures 
to those of the assignors; and the lien upon the property, when one 
existed as security for the notes, was preserved in favor of the com- 
pany. Foster vs. Equitable Mut. Fire Ins. Co., 2 Gray, 216; Bragg 
vs. New England Mut. Fire Ins. Co., 5 Fost., 289; Boynton vs. Clin- 
ton & Essex Mut. Ins. Co., 16 Barb., 254; Fogg vs. Middlesex Mut. 
Fire Ins. Co., 10 Cush., 337; Francis vs. Butler Mut. Fire Ins Co., 7 
R. I., 159. 

The leading decision is the one first cited from Massachusetts; and 
the citation from May is substantially in the language of this decis- 
ion. But the supreme court of Massachusetts, in the subsequent 
case of Hale vs. Insurance Co. (6 Gray, 169), a case in which no new 
consideration was given by the assignee, held that the latter was 
affected by all subsequent breaches of the conditions of the policy 
on the part of the assignor. This last case is directly in point with 
the present; the others are not. Some of the earlier decisions in New 
York held a doctrine in accordance with that contended for by the ap- 
pellants, and one or more other States followed these decisions; but 
the later decisions of New York have overruled the previous cases in 
that State, and the doctrine that an assignment with no new con- 
sideration given to the insured by the assignee operates as a new 
contract between these parties is now almost universally repudiated. 
The true doctrine, and that borne out by numerous decisions, is that 
announced by Mr. Wood in his work on Insurance, § 342,viz.: “By 
an assignment of the policy with the consent of the insurer, the com- 
pany is not regarded as yielding any of its rights as to the perform- 
ance by the assured of all the conditions of the policy; and any viola- 
tion by the assured of any of the conditions of the policy in fatal to 
a recovery by the assignee.” See authorities cited in notes 2 and 3, 
p. 579, and note 1, p. 580. The case is, of course, different when the 
premises are sold and the policy assigned. The above-recited doc- 
trine is decisive of the present case. 
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Articles 266 and 267 of our Revised Statutes do not affect the ques- 
tion. This is not merely a question as to a defense arising after the 
transfer of the instrument. The policy was to become void if the 
property was conveyed without consent of the insurers. It was a 
condition, compliance with which was absolutely necessary to the 
right of recovery, that the title should remain in the assured unless 
it was conveyed with consent of the company. An assignment of a 
contract does not relieve either of the original parties from the per- 
formance of such conditions. If one gives his note to another, pay- 
able on condition that the former does certain work and labor for the 
maker, an assigument of the note, though with the knowledge of the 
maker could not make the latter liable for the money if the work was 
not performed. The statute protects against defenses arising be- 
tween the assignor and the maker after notice of the transfer. If the 
rule contended for by the appellant be correct, any obligee of an 
executory contract could transfer it to a third party, and force the 
obligor to comply with his promises, though the obligee had 
utterly failed to perform his, by merely giving to the former notice 
of the assignment. This proposition needs no further refutation than 
its mere statement. 


We think the judgment below was correct, and it-is affirmed. 





1887.) Fry vs. Charter Oak Life Ins. Co. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF MISSOURI, E. D. 


FRY 
) 


v8. ) 


CHARTER OAK LIFE INS. co.*) 


Laws Conn., 1875, pp. 12, 13, §§ 1, 2, provide, in the event that the capital of 
a life-insurance company becomes impaired, it shall become the duty of 
the insurance commissioner to proceed against the company to annul its 
charter, and to wind up its affairs. The scheme of liquidation provided 
contemplates the audit and allowance of all demands against the corpora- 
tion, including therein the reserve due on all outstanding policies, and an 
equitable application of all the corporate assets to the payment of the 
demands so audited. ‘The defendant, a mutual insurance company of 
Connecticut, having become insolvent, the insurance commissioner, on 
September 21, 1886, began proceedings in the Supreme Court of Errors of 
Connecticut to annul its charter, and wind up its affairs. On September 
28th, policy-holders in Missouri commenced suits by attachment to recover 
the reserve value of their policies. Held, That all policy-holders of the 
company, whether residents of Connecticut or Missouri, were presumed to 
know the terms of its charter, and the laws regulating its existence, and 
were bound thereby, in the absence of special provisions for the benefit of 
its own citizens by the State of Missouri when the defendant was licensed 
to do business there; that, as the fund attached was not deposited for the 
benefit of resident policy-holders in Missouri, they can claim no lien 
thereon; and that the plaintiff must be remitted to his share in the equita- 
ble distribution under the proceeding previously commenced by the State 
of Connecticut, through its insurance commissioner, on behalf of all the 
policy-holders of the company. 


Gro. D. Reynotps, fur Plaintiff. 
J. 8S. Furterton, for Defendant. 
Taye, J. 
This is one of several suits by attachment pending in this court, 
brought by the policy-holders of the Charter Oak Life Insurance 


* Decision rendered, June 11, 1887.—From Federal Reporter. 
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Company against the company, to recover the reserve value of their 
respective policies. The company is a Connecticut corporation. It 
became insolvent on or prior to September 21, 1886, and on that 
day the insurance commissioner of the Stute of Connecticut began 
proceedings against it in the supreme court of errors of that State, 
to arrest the further transaction of business, annul its charter, and 
wind up its affairs. In that proceeding receivers of all the cor- 
porate assets were appointed on September 22, 1886. On Septem- 
ber, 28, 1886, this suit was begun, and an attachment was levied on 
certain property of the corporation situated in Missouri. The 
suit is in the form of a suit at law, and is brought upon the theory 
that, when a life insurance company becomes insolvent, each of its 
policy-holders may sue upon their policies as for a breach of the 
contract of insurance, whether it be a stock or a mutual company. 
The general question to be determined is whether the plaintiff can 
maintain the action, and obtain a preference over other policy- 
holders, or whether he should be remitted to the proceeding which 
has already been inaugurated by the State of Connecticut through 
its insurance commissioner, in behalf of all the policy-holders, to 
liquidate the affairs of the corporation. 

It may be premised that the company, since its charter was 
amended, in 1878, has been a mutual company, and has conducted 
all of its business on that plan through a board of directors elected 
by persons whose lives are insured. In the State of Connecticut 
laws have been enacted such as now prevail in very many States, 
whereby the commonwealth undertakes, through an officer known 
as the insurance commissioner, to exercise rigid supervision over the 
affairs of life insurance companies. All life companies are required 
to make annual reports of their condition to that officer, and to 
undergo periodical examinations as to their solvency. And, in the 
event that the capital of a life company become impaired at any 
time, it is made the duty of the insurance commissioner to take pro- 
ceedings against it, with a view of annulling its charter and winding 
up its affairs. The scheme of liquidation provided by the Connecti- 
cut statute contemplates the audit and allowance, under the super- 
vision of a court of general jurisdiction, of all demands against the 
corporation, including therein the reserve due on all outstanding 
policies, and equitable application of all the corporate assets to 
the payment of the demands so audited: Vide Laws Conn., 1875, 
pp. 12, 13, §§ 1,2. Such is a general outline of the scheme, which 
does not differ essentially from the Missouri statute on the same 
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subject. With respect to the Charter Oak Life Insurance Company, 
it is no doubt true that the act in question forms a part of its char- 
ter to the same extent as if it was expressly incorporated therein. 
It is a general law of the State from which the defendant derives its 
existence, and is in terms made applicable to every life insurance 
company chartered by the State of Connecticut. Now, although the 
defendant is a foreign insurance company, its Missouri policy-hold- 
ers are conclusively presumed to be acquainted with its charter, and 
the laws of the State of Connecticut which determine and regulate 
its existence, whether as a “ going concern,” or as an insolvent com- 
pany, and to have assented thereto when they became members of 
the company. They are accordingly bound by the terms of its 
charter, and the laws regulating its existence, to the same intent as 
policy-holders residing in the home State, unless some special con- 
ditions were imposed by the State of Missouri for the benefit of its 
own citizens when the defendant was licensed to do business in this 
State: Relfe vs. Rundle, 103 U. S., 222. 

It will suffice to say that no conditions were imposed by the State 
of Missouri which in any sense modify the relation of Missouri 
policy-holders to the defendant company. The defendant was not 
required to make any deposit in this State for the exclusive benefit 
of resident policy-holders. The property which has been attached 
in this State was not deposited with any State officer, or with any 
trustee for the benefit of resident policy-holders. It is property 
which the corporation has acquired in the State of Missouri in the’ 
ordinary transaction of its business, and no policy-holder can claim 
any lien thereon, or peculiar interest therein, because of his resi- 
dence in this jurisdiction. 

Upon the case stated the question arises whether policy-holders 
may seize the property of the company when it becomes insolvent, 
wherever found, notwithstanding the fact that the State of Connecti- 
cut has begun proceedings to wind up its affairs, and without refer- 
ence to the rights of other policy-holders, and the provisions of the 
company’s charter which, in the event of insolvency, contemplates a 
valuation of all outstanding policies according to the Connecticut 
table of mortality, and an equitable distribution of the corporate 
assets among all creditors and policy-holders. In my judgment this 
question must be answered in the negative. The charter of the 
company, and the “winding-up act” of the State of Connecticut, 
which must determine the rights of policy-holders as between them- 


selves, and as between themselves and the company, did not con- 
VoL. XVI.—55. 
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template that there should be a mere “ race of diligence,” as between 
policy-holders, in the event of insolvency. When plaintiff became a 
member of the company he assented to that form of supervision 
which the State of Connecticut undertook to exercise for the benefit 
of policy-holders over the affairs of the company while it was a 
going concern, and impliedly agreed that there should be a valua- 
tion of all policy-obligations according to a certain standard, and 
an equitable distribution of the company’s assets in the event of in- 
solvency: Relfe vs. Rundle,supra; Rundle vs. Life Ass’n of America, 
10 Fed. Rep., 720; Davis vs. Life Ass’n, 11 Fed. Rep., 784; Taylor 
vs. Life Ass’n, 13 Fed. Rep., 493. 

Every member of the defendant company has the right to insist 
upon that agreement, as against another member who is seeking an 
inequitable preference; and the company itself, so long as the pro- 
ceeding on the part of the State of Connecticut is pending against 
it, has a right to invoke the agreement as against a suit of this nature. 

There is another view of the case which, in my opinion, should 
preclude suits of this character, at least during the pendency of the 
proceeding in the home State. The proceeding now pending in the 
State of Connecticut, as before explained, is essentially a suit by 
the State to annul the defendant’s franchise, and liquidate its affairs. 
It is a special statutory proceeding, applicable to insurance compa- 
nies whose capital has become impaired. In that class of cases it is 
the rule that the filing of the complaint by the State operates as a 
sequestration of the corporate property, for the purposes contem- 
plated by the statute under which the proceeding is brought, from 
the filing of the complaint, and not merely from the entry of a final 
decree: Atlas Bank vs. Nahant Bank, 23 Pick., 480; Colt vs. Brown, 
12 Gray, 233. 

If the present attachment had been sued out and levied in the 
State of Connecticut after the commencement of the proceeding to 
wind up the company, and prior to the appointment of any receiver, 
the right acquired by the State as against corporate property, by 
filing his bill, would have prevailed over that of the. attaching 
creditor. Such would clearly be the case with respect to property 
situated in the State of Connecticut; and, in my opinion, the com- 
mencement of the proceeding in the home State should have the 
same effect with respect to property located in the State of Missouri, 
as against this plaintiff, who is himself a member of the company, 
and, under the terms of its character, is only entitled to an equitable 
proportion of its assets in the event of insolvency. If he was a gen- 





1887.] Fry vs. Charter Oak Life Ins. Co. 867 


eral creditor, and not a member of the corporation, the rule might 
be different. 

Upon the whole case my conclusion is that the present suit cannot 
be maintained. Plaintiff isa member of the defendant company, 
and as such is entitled to participate with other policy-holders in a 
pro-rata distribution of its assets. A suit was pending in the home 
State to accomplish that result when this action was filed. The 
plaintiff in that case represents all the policy-holders, as well as 
other creditors of the company; the proceeding is for their benefit; 
and it is only by means of a suit of that character that the rights of 
all the policy-holders of the company can be secured. Nothing but 
confusion and inequality can result from entertaining a suit of this 
nature in this jurisdiction. It will accordingly be dismissed, with- 
out prejudice to plaintiffs right to intervene in the proceeding pend- 
ing in the home forum. 





Report of Decisions. 


SUPREME COURT OF CALIFORNIA. 


HEGARD 
US. 
CALIFORNIA INS. CO.* 


The policy provided that in case of depreciation of the property a suitable de- 
duction from the cash cost of replacement should be made to escertain the 
cash value. 

Held, That the age of a building was not an essential element in judging of 
depreciation, the ultimate question was, its condition just before the fire as 
compared with a new building. 

Held, That in the absence ef evidence as to such depreciation on the part of 
the company, testimony as to probable depreciation before the issue of the 
policy was harmless error. 

E. W. McGraw, for Appellant. 
W. W. Ketioae and R. H. F. Varmtz, for Respondent. 


Paterson, J. 

It is urged by respondent that the proceedings in the court below 
for a new trial were not within the time allowed by law therefor, and 
that in consequence thereof we should consider only the judgment- 
roll on this appeal. It is sufficient to say, in answer to this proposi- 
tion, that no objection was made in the court below to the proposed 
bill of exceptions, or to the hearing of the motion for a new trial. 
The appellent prepared and served its proposed bill of exceptions. 
The respondent, without objection, proposed amendments thereto, 
The court, without objection, settled the bill, fixed a time for argu- 
ment, heard and decided the motion for a new trial, without any sug- 
gestion from respondent that the proceedings had not been com- 
menced in time or prosecuted with diligence. Under these circum- 


* Decision rendered, June 14, 1887. 
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stances, we think that the respondent’s objections ought not to be 
heard in this court. The record is silent upon the question whether 
any extension of time was given by order or stipulation: Gray vs 
Nunan, 63 Cal., 220. The plaintiff recovered a judgment of $1,950, 
and from that judgment, and an order denying a motion for a new 
trial, the defendant appealed. 

It is contended by appellant that the plaitiff ought not to recover 
because he overvalued the property, and because he falsely repre- 
sented that he was the sole owner of the property insured. The pol- 
icy contained stipulations that, in the event of false representations 
in regard to any of these matters, the policy should be void. Upon 
these issues the court found in favor of the plaintiff, and the findings 
are supported by the evidence. 

In the policy upon which the plaintiff founded his right to recover, 
there is this provision as to the measure and mode of computing the 
damages: ‘In no case shall the claim be for a greater sum than the 
actual damage to or cash value of the property at the time of the 
fire. * * * Thecash value of property destroyed or damaged 
by fire, shall in no case exceed what would be the cost to the assured 
at the time of the fire of replacing the same; and, in case of the depre- 
ciation of such property from use or otherwise, a suitable deduction 
from the cash cost of replacing the same shall be made to ascertain the 
actual cash value.” Upon these provisions in the policy, and the rul- 
ings of the court on the evidence offered on this topic, the appellant 
places its chief reliance for a reversal of the judgment. The record 
is as follows:— 


William Kinzie, witness for plaintiff, testified: ‘*Am a carpenter and me- 
chanic. Know the cost of building in Quincy for many years past. Was well 
acquainted with Hegard’s saloon that was burned. At the time of the fire it 
would have cost $1,264 to replace that building. In October, 1883, materials 
were a little higher than at the time of the fire, and then it would have cost 
$1,334. Cross-examination. What is a reasonable deduction from your cost 
of replacing the building for depreciation in the value of the original build- 
ing, which was built in 1856 or 1857? [Objected to as not cross-examination ; 
that the question was irrelevant and immaterial. Objection sustained, and 
defendant excepted.]” 

G. B. Somner, called for plaintiff, testified same as witness Kinzie. 

DEFENDANT’S TESTIMONY. 

G. B. Somner, recalled for defendant, testified: ‘‘ Of the $1,264, cost of re- 
placing that building, $809 would be for the original building, and the rest 
for the additions. Question. What would be a reasonable deduction, from 
your estimate of the cost of replacing the building, for depreciations in the 
value of the original building, which was built in 1856 or 1857? [Objected to 
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by plaintiff as immaterial, irrelevent, and incompetent.] The court to coun- 
sel for defendant. Depreciation from what time? Mr. McGraw. From the 
time the building was built. Thecourt. That isnot proper. I will allow you to 
prove depreciation since the policy was issued, but not before. [Objection 
sustained. Defendant excepted to the ruling. ]” 


This point of contention raised between counsel and the court as 
to the period of depreciation, it seems to us, is one of form and the- 
ory, and without merit or application. The age of the building is not 
an essential element of the criterion for damages which is prescribed 
by the contract. The material questions—the ultimate facts to be 
determined—are, what was the actual condition of the building im- 
mediately before the fire? To what extent was it worn or dilapi- 
dated by use or by the elements? How much worse was its condi- 
tion than a new building of the same plan, form, and execution, and 
what is a reasonable deduction for the depreciation? The time 
when the building was erected is immaterial. The house may have 
been built at one time, painted at another, decorated still later, im- 
proved at intervals, and the exact time when it reached its best 
finish be forgotten. How, then, shall we apply the rule contended 
for by defendant? The facts in this case illustrate its inapplicability- 
Many and great changes had been wrought in the form and sub- 
stance of the building. After a quarter of a century the original 
building was transferred to another lot. A part of the sills had 
been removed, and new ones put in their places, portions of the 
floor were treated in like manner, new lathing was substituted, the 
ceiling was plastered, the walls were “patched,” and papered, the 
wainscotting repaired, and a brick chimney added. In January; 
1882, a new wing was attached, and in August, 1883, an addition 
was erected, which appears to have been fully half as large as the 
original building. To enable a witnesss to apply intelligently the 
rule contended for in this case he must have watched for nearly 
thirty years the changes which had occurred in the building by use 
thereof, and by action of the elements. But, as stated before, the 
period of time through which the building had passed is imma- 
terial; the material question being what was its actual condition 
and value at the time of the fire? The word “depreciation” seems 
to have been used by the parties to the contract rather in the sense 
of deterioration than in its strict signification. 

No other effort was made by defendant to show the condition or 
value of the building than as shown in the above copy of the rec- 
ord. We think, therefore, that the failure of the defendant to show 
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the actual detriment, if any, for which a deduction should be al- 
lowed, was due to its adherence to an immaterial matter. The fact 
that the court erroneously proposed another and more limited 
period of “depreciation” was not, under the circumstances, such 
an error as could have operated to the prejudice of the defend- 
ant. 

The witnesses Kinzie and Somner were experts, knew the build- 
ing and could have stated, no doubt, how much less the old build- 
iug was worth than the new one, the value of which they had fixed 
in the sum of $1,264. The evidence is sufficient to justify the find- 
ings of the court as to the value of the building. Mr. Dorsch, 
agent for defendant, testified that he examined the whole property 
insured, including the building, and thought the values were fair. 
It is conceded by respondent that the judgment is excessive to the 
amount of $185, the value of eertain articles which the court below 
considered under the description of “ bar-room fixtures.” 

The cause is remanded, with directions to the superior court to 
modify the judgment by substituting the figures “$1,765,” for the 
figures “$1,950.” In all other respects the judgment and order are 
affirmed. Weconcur: Searls, C. J.; Thornton, J., McFarland, J. 





Report of Decisions. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SAUNDERS 
vs. 
ROBINSON.* 


A member of a subordinate council entitled to a voice in its representation 
in the supreme council of a benevolent order is a member of that order, 
and a benefit payable to the widow of such member cannot be attached by 
a creditor of the widow as in ordinary life insurance, while in the hands of 
the association. 


W. F. Stocum, for Plaintiffs. 
W. S. Srearns and J. H. Butter, for Trustee. 
Devens, J. 

It is the contention of the plaintiff that Carlton W. Robinson was 
not a member of the association known as the Supreme Council of 
the Royal Arcanum; that there were two distinct bodies, and that 
there is a distinction between such membership and that of the 
Royal Arcanum of which he was a member. He, therefore, urges 
that while a benefit-certificate was issued to Robinson as a member, 
it is to be treated as an ordinary insurance on his life, and that as 
he cannot be regarded as a member of the corporation that issued 
it, the rules which apply to policies of insurance on lives govern it 
and not those which apply to certificates issued under the provisions 
of chapter 115, section 8, Public Statutes. The articles of associa- 
tion and also the certificate of incorporation being silent as to who 
shall be treated as members of the corporation, the plaintiff contends 
that its constitution—art. 4, § 1—which provides that this “supreme 
council shall be composed of its officers, the representatives from 


* Decision rendered, March 23, 1887. 
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grand councils, and all past supreme regents,” and that “no other 
member of this order shall be admitted under any circumstances ” 
except that original incorporators, if in good standing in their sub- 
ordinate councils, shall be life-members, prescribes the only rule for 
membership, and therefore, that Robinson cannot be regarded as a 
member. There is, it must be admitted, a certain confusion result- 
ing from the fact that the supreme council is sometimes treated in 
the certificate of incorporation, constitution and by-laws as the cor- 
poration, and sometimes as only its governing body who directs its 
operations. It is to the body acting in the latter capacity that the 
article in question refers. The section quoted contemplates dis- 
tinctly, by the use of terms referring to them, that there are other 
members of the order. An examination of the whole system will 
show that the association was established among other things for 
the purpose of affording mutual aid to its members and also for the 
purpose of establishing what was termed a widows and orphans’ 
benefit-fund for the payment of specific sums to the widows, orphans, 
and other dependents of deceased members. It transacted its busi- 
ness mainly through the agency of grand councils composed from 
the subordinate councils in each State, and through the agency of 
their subordinate councils, both of which councils operated under 
charters granted by the supreme council and in accordance with the 
rules prescribed in such charters. As Robinson became a member of 
a subordinate council he was entitled to a voice in its representation 
in the supreme council as the governing body. When in the certifi- 
cate of incorporation members of the supreme council of the Royal 
Arcanum are referred to as those for whose benefit the association is 
intended, those who constitute the body who administer its affairs 
are not alone included, but all who, through the subordinate coun- 
cils, become members of the organization or order as it is termed. 
The defendant further contends that the sum paid in by the ben- 
eficiary is not a fixed sum to be held by the association, but as, 
with the exception of a small sum paid upon his admission into the 
order, he is to pay fixed assessments from time to time as they may 
be deemed necessary, and as they shall be ordered by the supreme 
council for the payment of what are termed death-benefits, the fund 
is not raised in the manner contemplated by Public Statutes, chapter 
115, section 8. But the scheme is one of co-operative insurance, and 
there is no more objection to this mode of providing the fund than 
to an assessment insurance on lives, when effected by a stock com- 
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pany incorporated for such insurance : Commonwealth vs. Wether- 
bee, 105 Mass., 160. 

It enables a party to lay aside portions of his income in the nature 
of an insurance upon his life to be applied at his death to the use of 
his widow, orphans, or other dependents, although the method in 
which he lays it aside is by providing them with a right to its pay- 
ment from the accumulated funds of the corporation or from an as- 
sessment on others to be laid by it: Elsy vs. Odd Fellows’ Mutual 
Relief Association, 142 Mass., 225; 6 East. Rep’r, 127; Crossman vs. 
Massachusetts Benefit Association, 143 Mass., 435; 9 East. Rep’r, 
570; Stat. 1880, chap. 196. 

If we were able to hold that the benefit-certificate was like an 
ordinary policy of insurance, that Robinson was not a member of the 
corporation, or that its funds were not obtained in compliance with 
the laws regulating associations of this class, we cannot perceive 
that it would be for the advantage of the plaintiff. If Robinson 
was not a member, or if funds can only be obtained to pay his ben- 
efit-certificate by methods not permitted by law to this corporation, 
the act of the association in issuing the policy was ultra vires and 
cannot be enforced by us. 

Whatever the remedy, if any, Robinson’s administrator might 
have to recover back what he had paid, his beneficiary, of whom it is 
alleged the corporation is trustee, could not enforce such a contract- 
It is only upon the theory that she can, that the plaintiff can charge 
the association as her trustee. That the association had made a con- 
tract such as it might lawfully make with Robinson, as its beneficial 
member, is, therefore, the point of view apparently most favorable to 
the plaintiff's contention. 

Without considering whether there had been a change in the bene- 
ficiary fully completed at the time the process was served, and, 
assuming there had not, the question is presented whether the fund, 
which became payable to the wife upon the death of her husband, 
would after such death be attachable by the trustee process. That 
if the benefit-certificate is to be treated as an ordinary life insurance 
policy, the amount due would become liable for her debts on the 
decease of her husband may be conceded: Norris vs. Mass. Life 
Ins. Co., 131 Mass., 294; Troy vs. Sargent, 132 id., 408, 409. 

The chapter 115, section 8, enacts that a corporation organize1 
under that chapter may “ provide in its by-laws for the payment by 
each member of a fixed sum to be held by such association until 
the death of a member occurs, and then to be forthwith paid to the 
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person or persons entitled thereto, and such fund so held shall not 
be liable to attachment by trustee or other process.” In viewing 
the object of these beneficiary corporations, of the limited number 
of persons for whose benefit they are intended, of the fact that the 
member of the corporation could not provide for his creditors by a 
benefit-certificate, or dispose of the fund by testamentary bequest, 
we cannot doubt that the fund due on the certificate is not subject 
to attachment while it remains in the hands of the corporation. If 
it were, it would be impossible for the member in many instances to 
provide for those for whom it was contemplated that he should by 
this method be able to make provision. It is unnecessary, there- 
fore, to consider whether there had been a completed change in the 
beneficiary made by the member at the time of his decease. 
Judgment affirmed. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF TENNESSEE. 


YONGE 
v8. 
EQUITABLE LIFE ASSUR. SOC. er at*. 


The local agent agreed with the insured that he would take the latter’s note 
and advance the first premium. After the policy was mailed for the de- 
livery to the agent the insured was taken sick and subsequently died, and 
the policy was never declined. 


Held, That the contract became binding when mailed, or at any rate upon 
reaching the agent, and the company was liable. 


Creep F’.. Bares and Ricumonp & Crarx, for Complainant. 
De Wirt & Tuomas, for Respondents. 
Key, J. 

On the fourteenth July, 1885, W. W. Yonge made application for 
insurance upon his life for the benefit of his wife, the complainant, 
to the defendant company. An examination of that date, by a medi- 
cal examiner of the company, was made, and the risk was reported 
asa good one. The papers were forwarded from Chattanooga to 
Louisville, Kentucky, to general agents of the company. These 
agents discovered an error or omission in the report of the medi- 
cal examiner, and sent that paper back for correction. This delayed 
matters for about a week, at the end of which time the papers were 
forwarded to the home office in New York. The action of the home 
office was favorable, and a policy was duly executed and mailed to 
the general agents at Louisville, on the twenty-eighth day of July, 
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1885, and by them was mailed to the agent here, whom it reached 
upon the forenoon of the fifth of August, 1885. He called at the 
office of Yonge in the afternoon to deliver the policy, but did not 
find him. Next day (6th) the agent learned that Yonge was not 
well. The day following (7th) the agent called at Yonge’s office, 
and learned that he was at home sick; not seriously, as was sup- 
posed. On learning the agent’s business, a friend of Yonge’s, and 
his associate in business, tendered the premium, and requested that 
the policy be delivered to him. The agent declined to accept the 
premium or surrender the policy, upon the ground that the policy 
did not go into effect until the first premium -was paid in the life- 
time and good health of the applicant. Yonge’s illness grew more 
serious, and he died upon the ninth of September, 1885. This bill 
was filed to enforce a surrender of the policy, and to have it paid. 
In addition to the facts already stated, the proof establishes the 
following: The agent of the company persistently urged Yonge to 
make this application, when Yonge gave as wu reason for not doing 
so that he was afraid he would not have the money to pay the first 
premium; or, to put the matter in the agent’s language :— 


Yonge hesitated to take a policy, because he said he could not meet the first 
premium. I then proprosed to give him sixty days in which to meet his first 
quarter’s premium, he to give me his note. He consented to this arrange- 
ment, and I made out his application, and he was immediately examined by 
the society’s medical examiner. 

According to the view I take of this case, it is not necessary to 
determine what effect the delays of the officers of the company have 
upon the rights of the parties. The proof shows that the policy 
arrived in the morning, and Yonge was taken sick in the afternoon 
of the same day. If it had not been for the week’s delay caused by 
the mistake or omission of the company’s medical examiner, the pol- 
icy would have reached the hands of the applicant, no doubt, some 
days before his attack of sickness. Again, it is shown that the 
policy was mailed in New York eight days before it reached its des- 
tination. There is nothing in the proof which accounts for this 
delay. But the case is decided upon other grounds. 

The agent who took the application states:— 


When I take an application, and send it to the society, if the application is 
accepted, the policy is sent to me, and I must send either the money due as 
the premium, or return the policy; and if I take a note it is a personal mat- 
ter, and the note belongs to me. The society does no credit business, and 
looks to me for the premium. 
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As between the applicant and the company, this contract was com- 
plete. There was left no act for the applicant to perform, so far as 
the company was concerned. The agent was to pay or account for 
the premium to his principal. It was as if Yonge had paid the 
money into the agent’s hands. The consideration had moved from 
Yonge to the company, and no act remained but the right of the 
home office to reject or accept the risk. The execution of the note 
was a personal matter between the agent and the applicant, but not 
as agent. He, as agent, could not credit, so he states. The note 
was to be to him and for him. The company has no right to or 
interest in it. 

May on Insurance, 64, says:— 


A policy purporting to be signed, sealed, and delivered, as required by the 
charter, is complete and binding against the party executing it, though in 
fact it remain in his possession, unless some further particular act be required 
to be done by the other party to declare his adoption of it. 


Again, the same author says (page 71):— 


It follows from the rule that the contract is completed when the proposals 
of the one party have been accepted by the other, by some appropriate act 
signifying the acceptance ; that the place of the contract is the place of the 
acceptance; and if an agent resident in one State, of an insurance company 
resident in another, forwards the requisite papers to the home office, and a 
policy is thereupon issued and mailed directly to the applicant, the contract is 
a contract made in the State where the home office is situated ; and since the 
acceptance is the test of completion, it would seem that a transmission by 
mail to the agent, to be delivered by him to the applicant, would have the 
like effect. 

The same writer says (page 526) :— 


And, if the agent be authorized to receive the premium, an agreement be- 
tween the applicant and the agent that the latter will be responsible to the 
company for the amount, and hold the applicant as his personal debtor there- 
for, is a waiver of the stipulation in the policy that it shall not be binding 
till the premium is received by the company or its accredited agent. The 
same is true if the language of the policy is that the premium shall be paid 
before the policy shall become valid. 


I conclude that the policy in this case became effective and bind- 
ing upon the company when it was placed in the mail in New York, 
July 28, 1885. If not then, certainly on the morning of August 5, 
1885, when it reached the hands of the agent here. 

There will be a decree, therefore, in favor of the complainant. 
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SUPREME COURT OF MINNESOTA. 


WALES 
Us. 


NEW YORK BOWERY FIRE INS. CO.* 


Where the property has been destroyed by fire before the application for insur- 
ance was made, and the terms of the contract agreed on, and the insured 
knew the fact, but did not communicate it to the insurer, who accepted 
the risk and issued the policy in ignorance of it, the policy is void, and 
will not cover the loss, although antedated as of a date prior to the de- 
struction of the property. 


Held, under the facts of this case, that May 18th, three days after the loss oc- 
curred, must be deemed the date when the application was made, and the 
terms of the policy agreed on. 


Lusk & Bux, for Wales, Respondent. 

Torrance & Fiercuer, for New York Bowery Fire Ins. Co., 
Appellant. 

Mrrcxett, J. 

This action was brought upon a policy of insurance to recover 
the value of wood destroyed by fire between the hours of 10 a.m. 
and 1 p.m. of May 15, 1885. The policy bore date May 13, 1885, 
and purported to insure plaintiff's wood on the north side of the 
Manitoba Railway, at Armstrong’s Station, for one year from noon 
of that date. The defense was that the agreement to insure was 
not entered into until May 18th, three days after the property was 
destroyed, of which fact plaintiff had knowledge at the time, but 
withheld the information from the defendant, who made the con- 
tract and executed the policy in ignorance of the loss of the prop- 
erty. It appears from the evidence that an application for insur- 
ance was made by plaintiff, on either the fourteenth or fifteenth 


* Decision rendered, June 14, 1887. 
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of May, to Milligan & Ermentraut, insurance agents in Minneapolis, 
in the form of a written memorandum left at their office with their 
clerk, calling for $1,000 insurance on wood, “on north and south 
sides” of the Manitoba Railway at Armstrong’s Station. It is cus- 
tomary for insurance agents, when they have no company in which 
to carry a risk, to place it with some other agency, in which case 
the agency which takes the risk, after writing up the policy, in- 
trusts it to the other agency to deliver, and to collect the premium, 
and then the two divide the commissions between them. 

In the present instance, Milligan & Ermentraut, having no com- 
pany in which they could carry the risk, on May 15th, took plaint- 
iff's memorandum to the office of Cheeney, the agent of defendant, 
and not finding him at home, left it with his clerk, with the re- 
quest to have it written up. The clerk promised that the matter 
would be attended to, but in fact she had no authority to accept 
applications, or bind the defendant company. The application was 
called to Cheeney’s attention about 4 o’clock in the afternoon of 
the same day, but, it being in the “blanket” form, he could not 
accept the risk, and took no action in the matter. He supposed 
that Milligan & Ermentraut would call to see about it, but, not 
having done so, Cheeney went to plaintiff's office on May 18th, and 
“got authority” from him to write up two policies for $1,000 each, 
one on wood on the north side, and the other on wood on the south 
side, of the railway track. It was not until this date that Cheeney 
assumed the risk for the defendant, or entered it in his register. 
The policies were dated back to May 13th, the date of the expira- 
tion of a policy in a Cleveland company which plaintiff had the 
year before obtained through Milligan & Ermentraut, who had, 
however, placed the risk with Cheeney, who was at the time agent 
of that company. The object of this was “to make the insurance 
continuous.” After they were written up, the policies were deliv- 
ered to Milligan & Ermentraut, who delivered them to plaintiff. 
Plaintiff learned of the loss of the wood on the afternoon of May 15th, 
but not until after his application had been left at the office of Milli- 
gan & Ermentraut. Neither Cheeney nor Milligan & Ermentraut 
had any knowledge of the loss until after the policies had been exe- 
cuted and delivered to plaintiff. Upon learning the facts as to the 
loss, defendant canceled the policies, May 30th. The premium was 
paid by plaintiff to Milligan & Ermentraut June 9th. They say they 
tendered it to Cheeney, but that he refused to accept it, and they, on 
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ascertaining that the policies had been canceled, tendered it back to 
plaintiff, but he refused to receive it. 

Upon this state of facts we do not see how plaintiff can recover. 
As, in the case of any other contract, to constitute a contract of in- 
surance, the minds of the parties must meet and concur as to 
terms. Now, prior to May 18th, Cheeney had never had any com- 
munication with any one regarding this insurance. He was igno- 
rant even of what had passed between plaintiff and Milligan & 
Ermentraut. He knew nothing about the matter except what was 
disclosed by the memorandum of application left at his office May 
15th. Had he accepted the risk on the terms of this application, 
and written up the policy accordingly, a different question would 
have been presented. But this he declined to do, because the 
risk in the form stated in the application was not one which he 
could take. The terms of the contract were never agreed on until 
Cheeney went to plaintiff's office on the 18th, and these terms were 
entirely different, both as to the amount and nature of the risk 
assumed, from those contained in ‘plaintiff’s original memorandum. 
Hence, even under the rule invoked by plaintiff, that, when an 
application for insurance is accepted, the risk attaches at the date 
of the application, the risk could not in this case attach, by rela- 
tion, before the 18th; for that was the time when the terms were 
agreed on, and must therefore be taken as the date when the 
application was made, and the contract entered into. 

If at that time both parties had been ignorant of the loss, it 
would have been competent for them, by antedating the policy, to 
have made it retroactive. But in fact the plaintiff then knew that 
the property had been destroyed, but did not communicate the fact to 
defendant’s agent, who, in ignorance of the loss, accepted the risk, 
and issued the policy. Under these circumstances, the policy is 
void, and does not cover the loss. Order reversed. “ 


VOL. XVI.—56 
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SUPREME COURT OF PENNSYLVANIA. 


LEBANON MUT. INS. 7 


vs. ? 
HUMES.* ) 


The company was accustomed to give credit to its agent in the collection of 
premiums on policies issued through him and the agent in turn was accus- 
tomed to credit the policy-holders. A policy was renewed, but the re- 
newed premium was not paid to the agent until a few days later and after 
a fire. The premium was forwarded to the company by the agent but re- 
fused, the company setting up a policy-provision that it should be void in 
case the premium was unpaid. 

Held, That the provision was waived by a mutual understanding between the 


parties regarding credit. 

SrerReEtt, J. 

One of the conditions of the policy in suit is, if the assured “ shall 
have neglected to pay the premium . . . then and ineverysuch 
case the policy shall be null and void.” 

The alleged breach of this condition is the only defense inter- 
posed by the insurance company. 

The policy, issued April 24, 1882, for one year from that date, was 
twice renewed. The first renewal certificate is dated April 4, 1883, 
to take effect at expiration of original risk, and the second, April 1, 
1884, to take effect on the twenty-fourth of that month. In both of 
these certificates issued by the secretary under seal of the corpora- 
tion, the payment of $30, renewal premium, by the insured is ac- 
knowledged; but in point of fact the first was paid to the company 
on June 4, 1883, and the second was remitted to Mr. Tredick, agent 
of the company, on May 3, 1884, next day after the fire, and was by 
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him immediately forwarded to plaintiff in error, who refused to re- 
ceive or recognize it as a payment, for the reason that the property 
covered by the policy was destroyed before the renewal premium 
was paid or tendered. 

On the trial evidence was received tending to show that Tredick, 
through whom the insurance was placed, was the recognized agent 
of the company for the purpose of securing risks, receiving and re- 
mitting premiums, etc.; that in his dealings with the company he was 
made its personal debtor for premiums on all policies issued through 
him, and that he periodically accounted to it therefor, whether the 
money was received by him for the persons to whom the policies 
were issued or not; that he made the persons or firms, to whom he 
delivered policies, his personal debtors, and dealt with them in that 
relation, charging them with the premiums on his books, sending 
them bills in his own name, and making himself responsible to the 
company for the same, and that the bills for premiums were gen- 
erally rendered some time during the month after the insurance 
was effected. 

The admission of this evidence was excepted to and is the subject 
of complaint in the first three specifications of error. In submitting 
the case to the jury, on the evidence above mentioned, the learned 
judge instructed them in substance to find for the plaintiffs if they 
were satisfied as to the truth of the facts alleged by them. These 
instructions are also assigned for error in the fourth to seventh speci- 
fications inclusive. 

Tn view of the testimony, the instructions under which it was sub- 
mitted, and the verdict in favor of plaintiffs for the full amount 
claimed by them, the jury must have found all the controlling facts 
in their favor. They must have found, among other things, that the 
relations existing between the company, Tredick, its agent, and the 
assured were of such a character that it could not be truthfully said 
the latter neglected to pay the last renewal premium. To visit upon 
them the consequences of neglect to pay the premium it should ap- 
pear they were in default, that the premium was payable on delivery 
of the renewal certificate or within a specified time thereafter, and 
that they had neglected to pay it accordingly. The finding of the 
jury, however, negatives any such conclusion. They found the es- 
tablished course of dealing between the three parties concerned was, 
that Tredick, the agent, was treated as debtor to the company for 
premiums on all policies or renewal certificates procured through 
him, whether he received such premiums from the parties in whose 
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favor they were issued or not, and that he was not expected to ac- 
count and pay to the company until a statement was rendered dur- 
ing the next succeeding month; that as between Tredick and the as- 
sured, the latter were not expected to pay in advance, but upon de- 
mand made by him a month or more after the insurance was 
effected. Ifsuch was the mutual understanding of the parties— 
and the jury has impliedly found it was—it would be a mere travesty 
of justice to hold that they neglected to pay the premium in ques- 
tion, and thus permit the company to shirk the payment of an 
honest obligation. It cannot be truthfully said the assured neg- 
lected to pay a premium which, according to the mutual under- 
standing of all the parties, was not demandable before it was actually 
remitted to the party entitled to receive it. 

The true answer to the narrow, technical defense interposed in 
this case is not that there was an actual waiver of the condition in 
question, but that there was a mutual understanding between the 
parties that, instead of a strictly cash payment of premiums at the 
time of effecting insurance, a short credit would be given by the 
company to its agent, and by him to the assured. This fact was so 
clearly and conclusively shown by the testimony that the jury, un- 
der the instructions given them, could not have done otherwise than 
find for plaintiffs. 

It is unnecessary to consider the specifications of error in detail, 
The plaintiff in error has no just ground of complaint in regard to 
either of the rulings of the court. The evidence complained of was 
properly received and submitted to the jury with instructions which, 
in the main, are correct. 

In the light of the testimony, and the facts which the jury must 
have found therefrom in reaching the conclusion they did, the de- 
fense is destitute of merit, and such as no reputable underwriter 
should ever insist upon. Judgment affirmed. 
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SUPREME COURT OF IOWA. 


MYERS et at. 
vs. 
COUNCIL BLUFFS INS. CO.* 


In case of partnership insurance it is sufficient compliance that the proofs are 
signed and sworn to by one of the partners. 

1n the absence of any showing to the contrary, a submission of the insured to 
examination is sufficient compliance with a policy-requirement to that ef- 
fect, though it may not have been satisfactory. 

An objection that the proof was deficient in form and substance, without 
specifically showing in what respects, is too general. 


When the application stated the value of stock to be $4,000, and futher that 
‘stock will be from $4,000 to $5,000, ”’ parol evidence is admissible 
to show that the intention of the insured to increase the amount then on 
hand of $1,700 to those figures was explained to the agent and was the 
meaning of the application. 


Cuas. S. Foae and Sapp & Pussy, for Appellant. 

Kaurrman & Guernsey, for Appellee. 

Srevers, J. 

1. The defendant pleaded that the plaintiff had failed to furnish 
it with proofs of loss, as is required by the terms and conditions of 
the policy. The loss occurred on the eighth day of April, 1884, and 
immediately thereafter the plaintiff gave the defendant notice of the 
loss, and on the twenty-eighth day of said month furnished it with 
the required proofs of loss, as the plaintiff claims. The policy pro- 
vides that, “as soon after the fire as possible, a particular statement 
of the loss shall be rendered the company, signed and sworn to by the 
assured.” The objections to the proofs furnished are that they were 
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neither signed nor sworn toby the assured. It will be observed that 
the assured is a partnership, and it is obvious that the proofs could 
not be sworn to by it. and such we do not think is the meaning of 
the provision of the policy. The proofs furnished were signed and 
sworn to by one of the members of the partnership, and we think 
this a suffivient compliance with the conditions of the policy, in the 
absence of a specific objection that it was not so regarded by the 
defendant. The policy provides that the assured, when required, 
shall submit to an examination under oath, and the same shall be re- 
duced to writing. On May 6, 1884, the defendant notified the as- 
sured that the proofs of loss received “is deficient both in form and 
substance. And we hold it subject to your urders; and we would 
here say that nothing falling short of a full compliance with section 
G, and more particularly part 3 of such section, will be recognized 
as proof under the policy in question.” And the assured were re- 
quired to submit to an examination under oath. Such examination 
was had, and we are not advised that the same was not full and com- 
plete, but possibly not satisfactory. Part 3 of section G of the pol- 
icy refers to such examination; and, as the assured submitted thereto, 
we are unable to see why this was not a compliance with the condi- 
tions of the policy, in the absence of any showing that the same, in 
any respect, failed to comply with the policy. The only other ob- 
jection made to the proof was that it was deficient both in form and 
substance. ‘This is too general. The specific objection now relied 
on should have been then stated. Common fairness requires this 
much. Wood, Ins., § 452. 

2. The defendant pleaded that the “assured willfully, knowingly, 
and fraudulently overvalued the property insured,” and claimed that, 
by reason of said overvaluation on the application, there was such a 
breach of the warranty, as to value, both in the application and in 
the policy, as rendered the policy null and void. The plaintiff re- 
plied that the defendant was estopped from making such defense, 
because, at the time the application was made and signed, the agent 
of the defendant was correctly informed as to the value of the mer- 
chandise on hand, and that the same would be increased by sub- 
sequent purchases. The insurance was for $2,500, and the defendant 
insists the value of the stock was fixed at $4,000, when it was in fact 
about $1,700 at the time the insurance was effected. The plaintiff 
concedes that the value of the stock was about $1,700, but denies 
that it was ever represented or warranted that the stuck was of any 
greater value when the application for insurance was made. In an 
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amended abstract, which is not denied, it is stated that the applica- 
tion in the respect mentioned is as follows: “Cash values: Build- 
ing (exclusive of ground), $ -. Annually, stock or merchandise, 
$4,000. Other personal property, $ . Yes. How often do 
you take account of stock? Annually. When last taken? Just 
commenced. What was the amount? Stock will be from $4,000 to 
$5,000. Do you keep merchandise and cash accounts ? . 

By consent of parties, the original application is before us, and from 
a careful examination of it we are unable to conclude that the state- 
ment in the amended abstract is not correct. It, therefore, in the 
absence of a denial, must be so conceded. The assured introduced 
evidence tending to show that the agent soliciting the insurance, and 
who filled the blanks in the application, was informed that the stock 
of goods at that time was of the value of about $1,700, but it was ex- 
pected to increase the value of the stock to the value named in the 
application. It is urged this evidence is inadmissible; but we think 
otherwise. It cannot fairly be said, we think, that such evidence 
contradicts either the application or the policy. 

The statements made in the application may be said to be con- 
tradictory, but we think it cannot be said there is a positive state- 
ment as to the value of the goods. It is clear that the statement is 
that the value of the goods will be from $4,000 to $5,000. This ex- 
cludes the thought that the then present value amounted to that, 
and we do not think that any one who read the application could 
reasonably reach the conclusion that there was any representation 
or warranty as to the value of the goods. Therefore, as there was 
no warranty as to such value, evidence to show what was said to the 
soliciting agent of the defendant was admissible for the purpose of 
showing there was no fraudulent representation. This, it seems to 
us, must be obvious, for the reason that the application on its face 
stated that the value of the stock would be from $4,000 to $5,000; 
and, if the present value was deemed by the defendant to be mate- 
rial, it was, by the terms of the application, put upon, and was 
bound to make, inquiry. Under the circumstances, we think the 
evidence in question clearly admissible, and within the rule in Jor- 
dan vs. Insurance Co., 64 Iowa, 216, 19 N. W. Rep., 917, and Don- 
nelly vs. Cedar Rapids Ins. Co., 28 N. W. Rep., 607. Affirmed. 
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SUPREME COURT OF ILLINOIS. 


Appealed from Third District. 


HALDERMAN er At. 
Us. 


MASSACHUSETTS MUT. LIFE INS. CO. 


The payment of commissions to an agent for securing a loan, independent of 
the company, is not usurious. 


A contract in a mortgage for the payment of reasonable attorney’s fees in 
case of foreclosure, is not usurious. 
Maaruper, J. 

This case is brought before us by writ of error to the appellate 
court of the third district, which affirmed a decree of the circuit 
court of McLean County foreclosing a mortgage. , 

In January, 1876, Margaret A. Halderman borrowed of the Massa- 
chusetts Life Insurance Company through Tillotson and Waite, of 
Bloomington, $3,600; she and her husband executing their bond to 
the company for that sum, bearing 10 per cent interest, and giving a 
trust-deed to secure the payment of the bond, upon the land de- 
scribed in the bill. At the time, John R. Halderman, husband of 
Margaret A., allowed to Tillotson and Waite a commission of 5 per 
cent, $180, which was retained by the latter from the money. In 
January, 1881, the bond maturing, Halderman and wife made appli- 
cation to Tillotson and Fell, successors of Tillotson and Waite, for a 
renewal of the loan, which Tillotson and Fell obtained, and Halder- 
man and wife gave their bond to the insurance company for $3,600, 
bearing 8 per cent interest (the then highest legal rate of interest) 
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secured by trust-deed on the same land, receiving no money what- 
ever. On this occasion Halderman paid to Tillotson and Fell a com- 
mission of $80. The last-mentioned trust deed is the one foreclosed 
by the decree. The facts of this case, with the exception of the 
$100 allowed for attorney’s fees, as hereafter stated, are almost the 
same as the facts in the case of Cox vs. Massachusetts Mut. Life Ins, 
Co., 113 Til, 382. There a commission of $150 was paid on the 
original loan, and a commission of $75 for the renewal of the loan, 
and it was held that there was nothing of usury in the charge and 
payment of such commissions. The question in this case is whether, 
under a similar state of facts to that which is stated and discussed 
in the Cox case, the payment of the commissions above named of 
$180 and $80 constitutes usury. The opinion in the case referred to 
is decisive of the present case upon the question of usury. The 
trust-deed in this case contained a stipulation that a solicitor’s fee of 
$100 might be taxed as a part of the costs in case a bill should be 
filed to foreclose. We think, upon the authority of Dunn vs. Rod- 
gers (43 Ill, 260) and Clawson vs. Munson (55 IIl., 394), that the cir- 
cuit court committed no error in allowing the attorney’s fee to be 
taxed as a part of the costs. 

If such allowance by the master in his report to the circuit court 
had been an improper one, appellants should have called attention 
to it by an exception to the master’s report, specially pointing out 
the objectionable item. This was not done. If such an exception 
had been filed before the master, the circuit court would have cor- 
rected whatever error, if any, may have been committed in taxing 
the fee. 

Counsel for appellant claims that an agreement in a mortgage for 
an attorney’s fee, such as is above set forth, is usurious. To sustain 
this claim, he refers to Thomasson vs. Townsend, 10 Bush, 114. 
The Kentucky case seems to support the view contended for by 
counsel, but it lays down a doctrine inconsistent with our decisions, 
and notably with the cases in 43 and 55 IIL, above referred to. 

A contract in a mortgage that an.attorney’s fee which is reasonable 
in amount, may be taxed as a part of the costs in a suit to foreclose 
the mortgage, is not regarded as usurious in this State. 

We have sustained such contracts as valid. 

The judgment of the appellate court is affirmed. 
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COURT OF APPEALS OF KENTUCKY. 


JACKSON er at. 
vs. 
ANDERSON er at.* 


While life insurance policies are not ordinarily assignable like a promissory 
note, if a benefit-certificate assignable by its terms is assigned for land the 
assignee cannot claim to have the assignment set aside and to recover the 
land on the ground that it was not assignable. 


at 


‘Wa. Linpsay and James D. Brack, for Appellants. 

Disuman & McCteary, J. H. Trxstey, Jonn H. Witson, and Ricu- 
arps & Hines, for Appellees. , 
Pryor, C. J. 

After the re-argument in this case, the court is still disposed to 
adjudge that the appellant is entitled to a reversal. The parties 
were dealing at arms’ length in regard to these policies, that seem 
to have had a marketable value. The husband of Mrs. Jackson was 
one of the beneficiaries, and, besides, the benefit-certificate on its 
face made the sum aid, at the death of the member, her assigns as 
well as those named as the beneficiaries. Lawyers had been con- 
sulted, and opinions given pro and con, as to the right to assign. 
That ordinary life policies are not assignable, and cannot be placed 
upon the market as a promissory note or bank paper, is well estab- 
lished; but here all the certificates issued by the grange purport to 
confer on the insured the right to assign, and it may well be doubted 
whether the corporation can make any defense to a bona fide holder 
who has been induced to purchase, not by the representations of the 
agents, that they were assignable, but by the express terms of the 
policy transferred. 

Speculation was freely entered into by many parties in the county 
of Knox in these policies. Appellee, who should have informed 
“* Decision rendered, May 12,1887. 2£2£2£2£#&@£&@&2&2@«° °° °¢°¢°«= 
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himself as to the rights of the parties, was an active participant in the 
purchases made. He purchased this policy in 1877, and there was 
no complaint made until 1882, when it is apparent the members of 
the grange were being reduced in numbers, and the inducement to 
continue purchasing was not so great. There was never any tender 
of the policy back to the appellent, or any offer to pay the premiums 
that were unpaid; but, on the contrary, there was a forfeiture of the 
policy while in the hands of the appellee, and no notice, from the 
decided weight of the testimony, given by him of his intention to | 
abandon the contract. He had a policy on his own life, besides 
others that he forfeited about the same time, and it was evident that 
the speculation was becoming a burden, and the cause prompting 
the appellee to sue consisted in the lessening of the ability of the 
corporation to pay by reason of its failing condition. He was 
offered by Vaughn $500 for the policy, and by Parrott $600. He 
asked $1,800, and, if Mrs. Jackson had died, would have been enti- 
tled to $2,000, in the event he acquired the interest of all the chil- 
dren. As to the husband’s interest, he acquired that in the event he 
survived his wife; because the policy assigned by the husband and 
wife gave the right to assign, and estopped the husband from assert- 
ing any claim to the insurance money. The appellants, from the 
proof, have entered upon the land, erected buildings, improved the 
fence, and lived on it some five years before this suit was brought. 
That, from the preponderance of the proof, was the first notice ap- 
pellants had of the purpose on the part of the appellee to seek a re- 
scission of the executed contract. The land was worth not exceeding 
$600. Mrs. Jackson could bave sold her policy at any time upon a 
risking bargain for that sum. The appellee refused to sell it until 
he saw that it was becoming worthless, and, when in no condition to 
place these parties in statu quo, asks to have the contract re- 
scinded. 

This judgment is reversed and remanded, with directions to dis- 
miss the proceeding as to Jackson and wife. 

It appears that all of the children of Mrs. Jackson are of age but 
two. ‘There are eleven children in all; and, as the mother has ob- 
tained the benefit of the policy by accepting for it a conveyance for 
this land, the appellee should be allowed to amend his petition, 
making the children defendants, and have the policy to be renewed 
by the corporation payable to the appellee. 

Judgment reversed, and remanded for proceedings consistent with 
this opinion. 





SUPREME COURT OF PENNSYLVANIA. 


SIEGRIST 
vs. 
SCHMOLTZ.* 


A policy, issued upon the life of A in favor of B, contained an agreement 
that A should not become a pauper so long as it was in force. 

Held, That B, having otherwise no interest in the life of A, could only re- 
cover the actual amount expended for his support, on grounds of public 
policy. 


A policy of insurance was issued upon the life of Siegrist; it con- 
tained an agreement by which Schmoltz agreed that Siegrist should 
not become a pauper as long as the certificate was in force On the 
death of Siegrist the amount of the policy was paid to Schmoltz, 
whereupon an action of assumpsit was brought by the administrator 
of Siegrist against Schmoltz to recover. The verdict was for the 
defendant. 


Gorpoy, J. 

John Schmoltz, the defendant below, who was named as the bene- 
ficiary in the policy on the life of Jacob Siegrist, being neither a 
creditor nor near relative of the assured, took no interest therein, ex- 
cept as hereinafter stated. The court below fell into the error of 
holding that the question was one of good faith on part of the bene- 
ficiary. Now, says the learned judge, in his charge to the jury, “the 
question that we intend to submit to you is entirely a question of 
fact, namely: whether or not this transaction was speculative in its 
character; whether it was so on part of Schmoltz, because that is the 
important question. Whetherit was on part of Schmoltz a specula- 
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tion on the life of Jacob Siegrist, or whether it was a bona fide trans- 
action ; a transaction entered into on his part in good faith; upon 
good motives, charitable or benevolent motives; with the disposition 
to befriend the man who seemed to need friends; to support a man 
who seemed to need support; whether, in other words, the transaction 
is free from that taint which would make it void; namely, the taint 
of speculation.” 

But as we have intimated, the question is n»’ one of good faith, 
but of public policy: Downey vs. Hoffer, 16 W. N. C., 185. The 
intention of John Schmoltz in obtaining this policy may have been 
innocent and pure, but this cannot be regarded, for the fact remains 
that he was in no way interested to maintain the life ot Jacob Sie- 
grist, and it is certain the sooner that life was extinguished the bet- 
ter it was, in a pecuniary point of view, for the beneficiary. Nor 
does it help the matter, but rather the contrary, that the defendant 
had charged himself with the support of Siegrist, for all the more 
would his pecuniary interest be advanced by the termination of Sie- 
grist’s life. 

Doubtless the defendant, having entered into an agreement for the 
maintenance of the insured, might take a policy on his life in order 
to protect himself to the extent of that charge, even as a creditor 
may insure his debtor to the extent of his debt, for in that case he 
could gain nothing by Siegrist’s death, though he might not be in- 
terested to maintain his life. It follows, that Schmoltz had an insur- 
able interest in the life of Siegrist to the amount that he actually 
paid for his support, or which he advanced in money or otherwise, 
in fulfillment of his contract. So, in addition to this, would he be 
entitled to the money he expended in taking out and maintaining the 
policy; in other words, he must be fully re-imbursed for all his legit- 
imate expenses, including lawful interest, and for the balance the 
administrator is entitled toa judgment. As what we have said in ef- 
fect sustains all the assignments of error, we need not consider them 
in detail. The judgment of the court below is reversed and a new 
venire ordered. Judgment reversed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF MASSACHUSETTS. 


PHENIX INS. CO. 
vs. 
CHADBOURNE, Apw’r, ET Au.* 


The agents of the owners of a vessel advanced, at the owners’ request and 
for their benefit, the money necessary to enable the vessel to make a voy- 
age, and took out a policy of insurance to secure the amount advanced. 
The vessel was lost, and the insurance money collected by the agents. 
Held, That the receipt of the money extinguished and satisfied the debt, 
and that neither under an assignment to the insurance company, nor under 
the doctrine of subrogation, could the company maintain an action against 
the owners to recover the amount from them. 


The facts in this case were that the vessel was in Georgia, and it 
became necessary to raise money to put the vessel in condition to 
make a voyage to South America. Parsons & Loud, of New York, 
were agents of the owners, and advanced the money, taking out a 
policy of insurance to secure the amount thus advanced. The ves- 
sel was lost, and the insurance money collected by Parsons & Loud, 
and the plaintiff took an assignment of the claim. The defendant 
Chadbourne is administrator of the estate of Nehemiah Gibson. 


C. T. Russert, Jr., for Libelant. 
F. Donez, for Respondents. 


Ne son, J. 
It is perfectly clear, from the facts agreed upon in this case, that 
the insurance on the advances made by Parsons & Loud on the credit 
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of the vessel and freight were effected at the defendants’ request, 
at their cost, and for their benefit, and that Parsons & Loud were 
bound by their contract with the defendants to apply the insurance 
money, when received, to the payment of the debt incurred on ac- 
count of the advances. The receipt of the insurance money by 
Parsons & Loud, therefore, operated at once as an extinguishment 
of the debt, and they could thereafter have maintained no action 
against the defendants for its recovery. The debt having been thus 
satisfied, nothing, of course, passed by the formal assignment of the 
claim by Parsons & Loud to the libelant. For the same reason, by 
paying the loss the libelant acquired no right by way of subroga- 
tion to enforce the debt against the defendants. It could not, by 
paying the loss, get by subrogation a right which the assured did 
not possess, and it makes no difference that it had no notice of the 
arrangement between Parsons & Loud and the defendants when it 
issued the policy. All this has become settled law in this court 
by the recent decision of the supreme court in Pheenix Ins. Co. vs. 
Erie & Western Transp. Co., 117 U. S., 312, 6 Sup. Ct. Rep., 750, 
1,176. Libel dismissed, with costs. 
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SUPREME JUDICIAL COURT OF MAINE. 


SWEAT 
US. 
PISCATAQUIS MUTUAL INSURANCE COMPANY. * 


Whether an erroneous description of title by misrepresenting that it was un- 

incumbered, is material, is for the jury to decide. 

Crossy & Crossy, fur Plaintiff. 

Henry Hupson and C. A. Everert, for Defendant. 

Watton, J. 

Whether an erroneous description or misrepresentation of title 
in an application for insurance is or is not material is a question of 
fact for the jury, and not a question of law for the court. In this 
case, the plaintiff in her application for insurance stated that the 
property was unincumbered when in fact there was a mortgage 
upon it. The presiding judge instructed the jury that this misrep- 
resentation was not material. This was error. The materiality of 
the misrepresentation should have been submitted to the jury: Rev. 
Stats., chap. 49, § 20; Bellatty vs. Ins. Co., 61 Me., 414. 

Exceptions sustained; new trial granted. 

Peters, C. J., Danforth, Emery, Foster and Haskell, JJ., con- 
curred. 

* Decision rendered, February 12, 1887. 





